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SECURITIES ACT OF 1933 

Release No. 5738/September 3, 1976 
INVESTMENT COMPANY ACT OF 1940 
Release No. 9426/September 3, 1976 


PROCEDURES FOR FILING AND PROCESSING REGIS- 
TRATION STATEMENTS AND POST-EFFECTIVE 
AMENDMENTS FILED BY REGISTERED INVESTMENT 
COMPANIES 


As previously announced,’ the Division of Investment Man- 
agement of the Securities and Exchange Commission is 
now responsible for, among other things, processing regis- 
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tration statements and post-effective amendments filed by 
registered investment companies under the Securities Act of 
1933 (15 U.S.C. 77a-1 et seq.) (‘the Securities Act’). 
Consistent with the Commission's practice of publishing the 
views of its staff to assist registrants, their counsel and 
accountants, and other interested persons, the Commission 
has authorized the publication of this release to give regis- 
trants the opportunity to consider these views in preparing 
forthcoming filings.2 3 


Generally, investment company filings are subject to the 
requirements as other registration statements under the 
Securities Act. Set forth below are reminders of some 
requirements frequently overlooked in investment company 
filings, a description of certain filing procedures the Division 
encourages registrants to use and a summary of the proce- 
dures the Division intends to follow in reviewing registration 
statements and post-effective amendments. The objectives 
of the staff to process filings more efficiently, in a manner 
consistent with the Commission‘s traditional high standards, 
can be accomplished only with the full cooperation of 
registrants, counsel, underwriters, accountants and others. 


REGISTRATION STATEMENTS (NOT INCLUDING POST- 
EFFECTIVE AMENDMENTS) 


|. Existing Requirements Frequently Overlooked 
Include Sufficient Copies 


Registrants should file the number of complete copies of 
every filing (including exhibits) required by Rule 402 under 
the Securities Act (17 CFR 230.402). 


Letter of Transmittal 
In the letter of transmittal, registrants should describe possi- 
ble problem areas and set forth their desired time schedule. 


Check Lists 

The check lists for Forms N-8A (17 CFR 274.10), N-8B-1 
(17 CFR 274.11), S-4 (17 CFR 239.14) and S-5 (17 CFR 
239.15) which are attached to Securities Act Release No. 
4955 are intended to assist registrant's counsel in preparing 
an investment company registration statement and to assist 
the staff in making an initial determination as to whether the 
registrant has adequately considered the provisions of the 
Investment Company Act of 1940 (15 U.S.C. 80a-1 et seq., 
as amended by Pub. L. No. 91-547 [December 14, 1970] 
and Pub. L. No. 94-29 [June 4, 1975]) (‘the Investment 
Company Act’) and the Securities Act and the rules there- 
under. Counsel should complete the applicable check lists 
and file three copies as supplemental material accompany- 
ing all investment company registration statements. 


Guidelines 

In preparing a registration statement, counsel should be 
aware of the “Guidelines for the Preparation of Form S-4 
and S-5 Including The Prospectus for a Management In- 
vestment Company,” parts of which may be relevant (In- 
vestment Company Act Release No. 7220 [June 9, 1972], 
37 FR 12790 [June 29, 1972]). Counsel is advised to refer 
to the “Guidelines for the Preparation of Form N-8B-1,” 
(Investment Company Act Release No. 7221 [June 9, 
1972], 37 FR 12790 [June 29, 1972]), which may also be 
relevant. 
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ll. Staff Review Procedures 


The staff employs three review procedures for registration 
statements. After initial analysis, the staff, and not the 
registrant, will determine which type of review a registration 
statement will receive. 


Cursory Review 

If a registration statement appears to have been properly 
prepared and to raise no novel or complex issues, the staff 
may advise the registrant in writing that it has made only a 
cursory reivew of the registration statement and remind it 
that, in any event, review by the staff may not be relied upon 
to indicate that the registration statement is true, complete, 
or accurate. Generally, the staff will give no written or oral 
comments in the case of a cursory review. Absent unusual 
circumstances, the staff will then comply with a request for 
acceleration of the effective date of the registration state- 
ment pursuant to Rule 461 under the Securities Act (17 
CFR 230.461), and declare the registration statement effec- 
tive on the date requested. 


Customary Review 

A registration statement which is not given cursory or 
deferred review will receive a more complete review of 
financial, accounting, and legal considerations. A supervi- 
sory staff member will decide the extent of the comments to 
be given the registrant and whether the comments will be 
given orally or in writing. After resolution of the issues raised 
by staff comments, the staff will consider a request for 
acceleration of the effective date of the registration state- 
ment. 


Deferred Review 

If a supervisory staff member determines that a registration 
statement is so poorly prepared or otherwise presents 
problems so serious that no further staff time would be 
justified in view of other staff responsibilities, review will be 
deferred. The staff will not give detailed comments, but will 
notify the registrant of the general nature of the problems 
the registration statement presents. The registrant will then 
have to consider withdrawing or appropriately amending the 
registration statement. Should the registrant decide to per- 
mit the registration statement to become effective in accord- 
ance with Section 8(a) of the Securities Act [15 U.S.C. 
77h(a)] without taking corrective steps, the staff would 
recommend that the Commission take appropriate action. 


ANNUAL UPDATING BY POST-EFFECTIVE AMEND- 
MENT4 


|, Filing a Post-Effective Amendment Prior to Fiscal Year- 
End 


A registrant should file a post-effective amendment which 
includes the narrative portion of its prospectus, exclusive of 
financial statements (‘narrative only’), two months prior to 
the fiscal year-end. The facing sheet of the amendment 
should indicate the registrant's fiscal year-end and the type 
of filing, /.e., “narrative only.” The registrant should mark the 
amendment to indicate any differences between the current 
amendment and the most recent filing which contained a 
prospectus and which was declared effective, and should 
describe any significant differences in a letter accompanying 
the filing. The accompanying letter should also specify any 
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problems under the Investment Company Act of which the 
registrant is aware, and if such problems have been previ- 
ously discussed with the staff the letter should mention 
those staff members participating in the discussion. 


The registrant should file the number of complete copies of 
every post-effective amendment (including exhibits) re- 


quired by Rule 472 under the Securities Act (17 CFR 
230.472). 


Upon receipt and examination of a properly filed amend- 
ment, the staff will attempt to give comments as expedi- 
tiously as possible. Prior to filing the second amendment, 
counsel should attempt to resolve the comments raised by 
the staff in its examination of the “narrative only” amend- 
ment. 


“Narrative only’ amendments filed after the close of a 
registrant’s fiscal year will be examined as the staff's work 
load permits, but the registrant should not generally expect 
to receive comments until after it files an amendment 
incorporating financial statements. 


When registering additional shares pursuant to Section 
24(e) of the Investment Company Act [15 U.S.C. 80a-24(e) | 
in a “narrative only” amendment, registrants should recog- 
nize that the amendment will be declared effective at the 
same time the filing containing financial statements is de- 
clared effective; therefore, it is suggested that if additional 
shares must be registered immediately such registration be 
completed by filing a separate amendment for that purpose. 


lll. Filing a Post-Effective Amendment Incorporating Finan- 
cial Statements 


The registrant should file a second post-effective amend- 
ment which includes the narrative and financials as soon as 
the financial statements are available. Registrants should 
attempt to file the amendment incorporating financials soon 
after the mailing of the annual report to shareholders.*® 


The second filing should be marked to show all differences 
between that filing and the “narrative-only” amendment, and 
the facing sheet should set forth the date on which the 
“narrative only” amendment was filed. The filing also should 
be accompanied by a letter detailing the staff comments 
with which the registrant has not complied and noting any 
changes made other than those in response to staff com- 
ments. 


Registrants should be aware that, depending on the circum- 
stances, they may receive additional comments on the 
narrative portion of the second filing, as well as comments 
on the financial information. To avoid, to the extent possible, 
the problems associated with last minute comments, regis- 
trants are urged to file the second amendment promptly. 


IV. Filing a Model Post-Effective Amendment 


The staff is aware that a registrant which is part of a group 
of investment companies with the same investment adviser, 
principal underwriter, and/or manager may want to model its 
prospectus after that of one registrant in the group. The staff 
wishes to emphasize that while the filing of a single post- 
effective amendment modeled after that of another regis- 


trant may save time and money, the staff may have addi- 
tional comments on the amendment of the registrant who 
has followed the model, even after it has commented on the 
model. Every registrant considering using a model should 
weigh the suitability of the procedure in light of its own 
circumstances. 


When a model is to be used, the staff requests that the 
registrant to be used as a model file its post-effective 
amendment according to the two-part procedure outlined 
above. After the staff has commented on the narrative filing 
of the model registrant, and questions raised by those 
comments have been resolved, another registrant in the 
group may file its post-effective amendment patterned after 
the model, including both the text and financial statements, 
promptly after the end of its fiscal year. In addition to the 
information usually required, the facing sheet of that amend- 
ment should state the name of the model company and the 
date of the model filing. The amendment should be marked 
to indicate any differences between it and the last post- 
effective amendment the registrant filed which contained a 
prospectus and which was declared effective. The filing 
should be accompanied by a letter discussing any com- 
ments on the model with which the registrant has not 
complied and any differences between this amendment and 
the model. 


STAFF COMMENTS AND REGISTRANTS’ STATUTORY 
RESPONSIBILITY 


The staff reviews all Securities Act filings with the objective 
of attaining full and fair disclosure of the character of the 
securities to be offered under legal, economic and industry 
considerations existing at the time of filing. Since those 
considerations are constantly changing, and since the re- 
view of any given filing takes place within the limits of 
available time and manpower, registrants should recognize 
that certain disclosures may appear in some prospectuses 
which do not appear in others and that such differences in 
disclosure do not preclude the staff from commenting on the 
presence or absence of specific disclosures in any filing it 
reviews. The staff is not, at any time, estopped from making 
a comment it has not previously made. 


Regardless of the procedure chosen by the registrant in 
filing post-effective amendments or followed by the Division 
in its review of registration statements and post-effective 
amendments, registrants should be aware that the statutory 
burden of full disclosure is on the issuer, its affilitates, the 
underwriter, the accountants and others and that as a 
matter of law this burden cannot be shifted to the Commis- 
sion or its staff. Attention is directed to “Escott v. BarChris 
Construction Corporation, et al.,” 283 F. Supp. 643 (DC, 
S.D.N.Y. 1968). 


By the Commission. 


George A. Fitzsimmons 
Secretary 





1 Securities Act Release No. 5720 (June 22, 1976), 42 FR 
29374 (July 16, 1976). 

2 This release supersedes Securities Act Releases No. 
4955 (March 12, 1969), 34 FR 5547 (March 22, 1969), 5305 
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(September 21, 1972), 37 FR 20317 (September 29, 1972), 
and 5439 (November 14, 1973), 38 FR 32613 (November 
27, 1973), except for the check lists attached to Release 
No. 4955." 

3 This release is published under the authority of Section 
6(a) of the Securities Act [15 U.S.C. 77f(a)] and Section 
4(b) of the Securities Exchange Act of 1934 [15 U.S.C. 
77d(b)]. 

4 Staff procedures for processing post-effective amend- 
ments filed by registered investment companies were 
adopted on September 21, 1972, pursuant to Securities Act 
Release No. 5305. To remind investment companies of the 
procedure established in Release No. 5305 and to set forth 
certain mechanical procedures, the Commission issued 
Securities Act Release No. 5439 on November 14, 1973. As 
previously noted, these releases are hereby superseded. 

5 Rule 30d-1(a) under the Investment Company Act [17 
CFR 270.30d-1(a)], in pertinent part, provides that “(e)ach 
report shall be mailed within 45 days after the date as of 
which the report is made except that if the reporting 
company is a non-diversified company having one or more 
majority owned subsidiaries which are not investment com- 
panies, the report may be mailed within 60 days after the 
date as of which it is made.” 





SECURITIES ACT OF 1933 
Release No. 5739/September 7, 1976 


The Securities and Exchange Commission announced to- 
day that the SEC and Mexican financial authorities have 
reached an accord with respect to joint efforts by the SEC 
and the Mexican authorities to achieve compliance with the 
U.S. and Mexican securities laws. 


In Securities Act Release No. 5698 (April 5, 1976), the SEC 
placed on the Foreign Restricted List the names of the 
following Mexican financial institutions (‘‘financieras’’): Cre- 
dito Minero y Mercantil, S.A.; Financiera de Fomento Indus- 
trial, S.A.; Financiera Comermex, S.A.; and Financiera 
Metropolitana, S.A. The SEC took the action when it re- 
ceived information that investors in the United States were 
being solicited to purchase and were purchasing promissory 
notes, certificates of deposit and other securities of the four 
financieras for which no registration statement had been 
filed pursuant to the provisions of the Securities Act of 1933 
(“Securities Act'’). Promissory notes, certificates of deposit 
and other securities of the financieras are securities under 
Section 2(1) of the Securities Act, and no exemption from 
registration is available with respect to such securities. 


The SEC is now removing the names of the financieras from 
the Foreign Restricted List. Each financiera has undertaken 
to both the SEC and the Mexican financial authorities that it 
will not offer or sell any of its unregistered securities to U.S. 
investors by means of solicitations in publications or sales 
literature originating in the U.S. or disseminated by the U.S. 
mails. The SEC's action today is in large part in recognition 
of the increased regulatory measures being taken by the 
Mexican financial authorities with respect to Mexican finan- 
cial intemediaries and in recognition of the oversight re- 
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sponsibilities of the Mexican authorities with respect to 
financieras. 


In this regard, recently adopted regulations in Mexico re- 
quire all financial intermediaries who propose to offer and 
sell securities issued by Mexican financial institutions to 
secure authorization to do so from the National Banking and 
Insurance Commission. No sales can be made without such 
authorization, and all licensed intermediaries must comply 
with regulations administered by the Commission. 


In addition, prior approval must be obtained from the 
Mexican financial authorities before any Mexican financial 
institution makes a registered offering of its securities in the 
United States. 


In announcing the removal of the four financieras from the 
Foreign Restricted List, the SEC reiterated that the List is 
intended to alert brokers, dealers and others that the 
securities of a foreign issuer are being offered and sold to 
U.S. investors without compliance with the registration pro- 
visions of the Securities Act. The placement of the four 
financieras on the Foreign Restricted List was not intended 
as an adverse reflection on the financial stability, investment 
soundness or integrity of management of any of the finan- 
cieras or a judgment with respect to the securities being 
offered by the financieras. 


Removal of the four financieras from the Foreign Restricted 
List is a step in continued cooperative efforts between the 
SEC and the Mexican financial authorities to achieve com- 
pliance with the securities laws of both countries by financial 
institutions, brokers, dealers, investment advisers, and oth- 
ers. The Mexican financial authorities today are issuing a 
release similar to this release. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12468A/September 7, 1976 


REGULATION OF MUNICIPAL SECURITIES PROFES- 
SIONALS AND TRANSACTIONS IN MUNICIPAL SECURI- 
TIES; CORRECTION 


Amendments to Rule 15b9-1 announced in Securities Ex- 
change Act Release No. 12468 (May 20, 1976), 9 SEC 
Docket 681 (June 2, 1976), inadvertently excluded a para- 
graph contained in the rule as adopted. The following 
changes should be made in FR Doc. 76-16127 appearing at 
page 22820 in the FEDERAL REGISTER of June 7, 1976: 


1. On page 22825 paragraph (e) should be designated as 
paragraph (f). 


2. Add paragraph (e), as follows: 
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(e) Any nonmember broker or dealer who is a member of a 
national securities exchange shall be exempt from this rule 
if (1) he carries no accounts of customers, and (2) his 
annual gross income derived from purchases and sales of 
securities otherwise than on a national securities exchange 
of which he is a member is in an amount no greater than 
$1,000, Provided, however, That gross income derived from 
transactions otherwise than on such national securities 
exchange which are effected for his own account with or 
through another registered broker or dealer shall not be 
subject to such limitation. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





1 Another correction to the amendment adopted in Release 
No. 12468 was made in Securities Exchange Act Release 


No. 12602 (July 7, 1976), 9 SEC Docket 1045 (July 21, 
1976). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12769/September 3, 1976 


RULES RELATING TO REPORTING BY CERTAIN IS- 
SUERS THAT FILE REPORTS WITH OTHER FEDERAL 
AGENCIES 


Notice of Proposed Amendments and Revocations 


The Commission today invited public comments on pro- 
posed amendments to Rules 13a-13 [17 CFR 240.13a-13], 
14a-3 [17 CFR 240.14a-3], 14c-3 [17 CFR 240.14c-3] and 
15d-13 [17 CFR 240.15d-13] and the proposed revocation 
of Rule 13b-1 [17 CFR 240.13b-1] and annual report Form 
12-K [17 CFR 240.13b-1] under the Securities Exchange 
Act of 1934 (the ‘Act’”) [15 U.S.C. 78a et seq., as amended 
by Pub. L. No. 94-29 (June 4, 1975)]. If adopted these 
amendments would require that those registrants who cur- 
rently file copies of their reports submitted to the Interstate 
Commerce Commission (“ICC”), Federal Power Commis- 
sion (“FPC’’), Federal Communications Commission 
(“FCC”), and Civil Aeronautics Board (“CAB”) as exhibits to 
annual report Form 12-K and in lieu of the information 
specified in quarterly report Form 10-Q [17 CFR 249.308a] 
instead file reports in full compliance with annual report 
Form 10-K [17 CFR 249.310] and quarterly report Form 10- 
Q and the regulations governing such reports. 


BACKGROUND 


Statutory and Other Provisions for Substitute Reports 


Section 13(b) of the Act authorizes the Commission to 
prescribe the form or forms in which the information re- 
quired pursuant to the continuous disclosure provisions of 
the Act shall be set forth.’ In addition, Section 13(b) 
authorizes the Commission to determine the items or details 


to be shown in the balance sheet and the earnings state- 
ment, and the methods to be followed in the preparation of 
reports, in the determination of depreciation and depletion, 
in differentiating between recurring and nonrecurring income 
and also between investment and operating income, and in 
the preparation of separate and/or consolidated balance 
sheets or income accounts of any person in a control 
relationship with the issuer. 


Prior to the amendment of the Act pursuant to the Railroad 
Revitalization and Regulatory Act of 1976 (the “Railroad 
Act”) [45 USC 801 (February 5, 1976)], as discussed infra, 
this broad grant of authority to prescribe accounting meth- 
ods pursuant to Section 13(b) contained two qualifications: 


1. ... in the case of the reports of any person whose 
methods of accounting are prescribed under the provisions 
of any law of the United States, or any rule or regulation 
thereunder, the rules and regulations of the Commission 
with respect to reports shall not be inconsistent with the 
requirements imposed by such law or regulation in respect 
of the same subject matter. 


2. [ ... the rules and regulations of the Commission with 
respect to reports] ... , in the case of carriers subject to the 
provisions of Section 20 of the Interstate Commerce Act, as 
amended, or carriers required pursuant to any other Act of 
Congress to make reports of the same general character as 
those required under such Section 20, shall permit such 
carriers to file with the Commission and the exchange 
duplicate copies of the reports and other documents filed 
with the Interstate Commerce Commission, or with the 
governmental authority administering such other Act of 
Congress, in lieu of the reports, information and documents 
required under this section and section 12 in respect of the 
same subject matter. These qualifications, in essence, lim- 
ited the Commission's authority to prescribe methods of 
accounting to be used in reports filed with the Commission 
under the Act when the registrants concerned are also 
under the jurisdiction of other federal laws or regulations 
which prescribe their accounting methods.? These provi- 
sions also mandated that the Commission allow ICC regu- 
lated companies to file copies of reports submitted to the 
ICC in lieu of the reports otherwise required pursuant to 
Section 13(b). 


The current continuous reporting requirements applicable to 
certain issuers who file reports with the ICC, FPC, FCC and 
CAB were effectuated as a consequence of the above 
statutory limitations. Specifically, the present reporting pro- 
cedures under the Act state that any registrant may use 
annual report Form 12-K in lieu of complying with the 
requirements of Form 10-K if such registrant files annual 


. reports with (1) the FPC on FPC Forms 1 or 2 and if the 


registrant's annual report to stockholders contains financial 
statements prepared and certified substantially in accord- 
ance with SEC requirements; (2) the ICC pursuant to 
Section 20, 220 or 313 of the Interstate Commerce Act (49 
U.S.C. §§ 20, 220 and 313); or (3) the FCC pursuant to 
Section 219 of the Communications Act of 1934 (47 U.S.C. 
§ 219). Form 12-K calls for certain information concerning 
the number of equity security holders of the registrant and 
any increases or decreases in the company’s outstanding 
equity securities; it also requires a copy of the annual report 
filed with the appropriate federal agency to be attached as 
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an exhibit. 


With respect to quarterly reports, Rules 13a-13(c) and 15d- 
13(c) provide that public utilities, common carriers and 
pipeline carriers which submit financial reports to ICC, 
FPC, FCC and CAB may, at their option, file such quarterly 
or monthly reports as exhibits to Form 10-Q, together with 
copies of their quarterly reports, if any, for such periods sent 
to stockholders, in lieu of the information called for by Form 
10-Q itself. 


Information Required in Substitute Reports 


The information filed by certain registrants in substitution of 
that required by Forms 10-K and 10-Q does not conform to 
that required by other issuers in several important respects. 
For example, the ICC annual reports (i.e., Form R-1 for 
Class | Railroad and M-1 for Class | Truck Companies) calls 
for a “Comparative General Balance Sheet’ (beginning and 
close of year); “Income Account” (current and preceding 
year); and a considerable amount of detailed information 
respecting (1) sub-account balances that make up various 
balance sheet and income account items and (2) road and 
equipment operating statistics. The ICC Forms do not 
require audited financial statements and non-transportation 
subsidiaries are not consolidated. The disclosure forms for 
FPC and FCC annual reports are similarly structured, and a 
considerable amount of detail respecting sub-account bal- 
ances and operating statistics is required. Only the FPC 
annual report form requires a report of an independent 
accountant. This report states, however, that the financial 
statements are in accord with FPC’s Uniform System of 
Accounts rather than Generally Accepted Accounting Princi- 
ples. 


Unlike Form 10-K, none of the forms of the other agencies 
requires a five year summary of operations or a manage- 
ment analysis section. Also, even though the other agen- 
cies’ forms require more “Account Schedule” information 
than is called for by the schedules specified by the SEC's 
Regulation S-X, certain other Commission financial state- 
ment footnote information is not included. In this connection 
particular reference is made to such SEC standard footnote 
disclosure as (1) summary of significant accounting policies, 
(2) leases and (3) reconciliation to tax rates that differ from 
normal corporate tax rates. Also, it should be noted that 
although the companies in these regulated industries are all 
capital intensive, it does not appear that the Commission's 
present reporting requirements for replacement cost foot- 
note information, as applicable to certain large corporations, 
would be applicable to future annual reports of the other 
agencies.* 


The ICC, FPC and FCC annual reports also do not require 
certain non-financial information required by Form 10-K. For 
example, none of those reports requires five year back- 
ground information for officers and directors, including dis- 
closure of certain material events necessary to an informed 
evaluation of management. In addition, none of those forms 
contains a general narrative description of the business 
conducted. Further, ICC and FCC annual reports do not 
require disclosure of pending legal proceedings and detailed 
information concerning the remuneration of executive offi- 
cers and directors with respect to retirement benefits, stock 
options and other forms of remuneration. 
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The forms of the other agencies do require, in varying 
degrees, other information comparable to that required by 
Form 10-K. However, to the extent this information is 
included, it is often presented in numerous detailed sched- 
ules which do not provide any analysis by the company as 
required in certain circumstances by Form 10-K. These 
schedules, which are prepared primarily for the regulatory 
and statistical needs of other agencies, do not readily 
provide information to investors in a clear understandable 
format comparable to that followed by other registrants. 


The form and content of the quarterly or monthly reports 
filed in lieu of Form 10-Q are also significantly different from 
the requirements of that form.5 The FCC monthly report is 
filed in a punch card format. In addition, except for the ICC 
Form R-1 and CAB Form 41, these reports do not require a 
balance sheet. Further, none of these interim reports re- 
quires a statement of application of funds (except for the 
CAB report which requires one for the quarter only, and not 
period to date) nor a management analysis of the income 
statements. 


RAILROAD ACT AMENDMENTS 


Section 308(b) of the Railroad Act, as enacted on February 
5, 1976, significantly amended and expanded the Commis- 
sion’s authority pursuant to Section 13(b). As amended, 
Section 13(b) no longer specifically requires that the Com- 
mission allow ICC regulated carriers to file reports submitted 
to the ICC in lieu of the information specified by other 
Commission forms. In addition, Section 13(b) now provides 
that Commission rules applicable to registrants whose 
methods of accounting are prescribed by other laws or 
regulations may be inconsistent with the disclosure require- 
ments of the other agencies to the extent that the Commis- 
sion determines that the public interest or the protection of 
investors so requires.® 


BASIS FOR COMMISSION ACTION 


Pursuant to these amendments to the Act the Commission 
now proposes to exercise its authority to prescribe the 
methods of accounting to be followed in reports filed with it 
by persons who heretofore filed annual reports on Form 12- 
K and quarterly reports pursuant to Rules 13a-13(c) and 
15d-13(c).’ 


In proposing these amendments the Commission has con- 
cluded that the significant differences in form and content 
between Forms 10-K and 10-Q and the documents filed in 
lieu thereof suggest that the public interest and the protec- 
tion of investors require that the current reporting scheme 
applicable to those issuers who file reports with other 
federal agencies be amended so as to require them to file 
reports with the Commission in full compliance with Forms 
10-K and 10-Q.8 As the Commission previously has stated, 
comparability among registrants of the information reported 
under the Act is of great importance to investors since 
investment decisions essentially involve a choice between 
competing investment alternatives.? 


SYNOPSIS OF PROPOSALS 


Based on the above, and in view of the recent amendments 
brought about by the Railroad Act, the Commission pro- 
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poses to amend Rules 13a-13 and 15d-13 to delete those 
portions of such rules which now provide that issuers who 
file quarterly or monthly reports with the ICC, FPC, FCC or 
CAB may file such reports with the SEC in lieu of Form 10- 
Q. In addition, the Commission proposes that Rule 13b-1 
and annual report Form 12-K be withdrawn. If adopted, the 
proposed withdrawal of Form 12-K would require those 
issuers who currently file annual reports with ICC, FPC, and 
FCC and utilize Form 12-K to file annual reports with the 
Commission on Form 10-K. The proposed amendments to 
Rules 14a-3 and 14c-3 would merely delete the references 
to Form 12-K contained therein.'° 


OPERATION OF PROPOSALS 


Registrants now entitled to report on Form 12-K, and to use 
the special procedures for reports on Form 10-Q pursuant to 
Rules 13a-13 and 15d-3, may continue to do so pending the 
adoption of the amendments proposed herein.'' If these 
amendments are adopted, the Commission anticipates that 
sufficient lead time will be allowed prior to their implementa- 
tion for registrants and others to revise their procedures and 
requirements. 


The Commission is mindful of the cost to registrants and 
others of its proposals and recognizes its responsibilities to 
weigh with care the costs and benefits which result from its 
rules. Accordingly, the Commission specifically invites com- 
ments on the cost to registrants and others of the adoption 
of the proposals published in this release. 


Pursuant to Section 23(a)(2) of the Act, the Commission has 
considered the impact that these proposals would have on 
competition and is not aware, at this time, of any burden 
that such rules, if adopted, would impose on competition not 
necessary or appropriate in furtherance of the purposes of 
that Act. However, the Commission specifically invites com- 
ment as to the competitive impact of these proposals, if 
adopted. 


The Commission hereby proposes for commend proposed 
amendments to Rules 13a-13, 14a-3, 14c-3 and 15d-13 and 
the withdrawal of Rule 13b-1 and Form 12-K pursuant to 
Sections 12, 13, 14, 15(d) and 23(a) of the Act. 


All interested persons are invited to submit their written 
views and comments on the foregoing proposals in triplicate 
to George A. Fitzsimmons, Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549 on or before 
October 15, 1976. 


Such communications should refer to File S7-653 and will 
be available for public inspection. The text of the proposed 
amendments is set forth below. 

By the Commission. 


George A. Fitzsimmons 
Secretary 





ATTENTION 
The text of the following proposed amendments use > 4 
arrows to indicate additions and [ ] brackets to indicate 
deletions 





TEXT OF PROPOSED AMENDMENTS 


|. Securities Exchange Act Rule 13a-13 (Section 240.13a- 
13) is proposed to be amended to read as follows: 


§ 240.13a-13 Quarterly reports on Form 10-Q (§ 249.308a 
of this chapter). 


(a) Except as provided in paragraph (b) of this section, 
every issuer which has securities registered pursuant to 
section 12 of the Act and which is required to file annual 
reports pursuant to section 13 of the Act on Form 10-K 
(§ 249.310 of this chapter) [,12-K (§ 249.312 of this chap- 
ter)] or U5S (§ 249.450 of this chapter) shall file a quarterly 
report on Form 10-Q (§ 249.308a of this chapter), within a 
period specified in General Instruction A to that form, for 
each of the first three fiscal! quarters of each fiscal year of 
the issuer, commencing with the first such fiscal quarter 
which ends after securities of the issuer become so regis- 
tered. 


A ae st ee 


[(c) Public utilities, common carriers, and pipelines carriers 
which submit financial reports to the Civil Aeronautics 
Board, the Federal Communications Commission, the Fed- 
eral Power Commission or the Interstate Commerce Com- 
mission may, at their option, in lieu of furnishing the 
information called for by Form 10-Q, file as exhibits to 
reports on this form copies of their reports submitted to such 
Board or Commission for the preceding fiscal quarter or for 
each month of such quarter, as the case may be, together 
with copies of their quarterly reports, if any, for such periods 
sent to their stockholders. ] 


[d]> c <Notwithstanding the foregoing provisions of this 
section, reports on Form 10-Q [or reports submitted in lieu 
thereof pursuant to paragraph (c) of this section,] shall not 
be deemed to be “filed” for the purpose of section 18 of the 
Act or otherwise subject to the liabilities of that section of 
the Act, but shall be subject to all other provisions of the 
Act. 


ll. Securities Exchange Act Rule 14a-3 (Section 240.14a-3) 
is proposed to be amended to read as follows: 


§ 240.14a-3 Information to be furnished to security holders. 


(b) nee 


(9) Management's proxy statement, or the report, shall 
contain an undertaking in bold face or otherwise reasonably 
prominent type to provide without charge to each person 
solicited, on the written request of any such person, a copy 
of the issuer's annual report on Form 10-K 
[(§ 249.308a) ]>(§ 249.310)<[or 12-K, (§ 249.312)] includ- 
ing the financial statements and the schedules thereto, 
required to be filed with the Commission pursuant to Rule 
13a-1 (§ 240.13a-1) under the Act for the issuer's most 
recent fiscal year, and shall indicate the name and address 
of the person to whom such a written request is to be 
directed. In the discretion of management, an issuer need 
not undertake to furnish without charge copies of all exhibits 
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to its Form 10-K [(§ 249.308a) ]>(§ 249.310)<[or 12-K 
(§ 249.312)] provided that the copy of the annual report on 
Form 10-K (§ 249.308a)h(§ 249.310)<4[or 12-K 
(§ 249.312)] furnished without charge to requesting security 
holders is accompanied by a list briefly describing all the 
exhibits not contained therein and indicating that the issuer 
will furnish any exhibit upon the payment of a specified 
reasonable fee which fee shall be limited to the issuer’s 
reasonable expenses in furnishing such exhibit. 


NOTE: Pursuant to the undertaking required by the above 
subparagraph, an issuer shall furnish a copy of its annual 
report on Form 10-K [(§ 249.308a)]>(§ 249.310) jor 12-K 
(§ 249.312)] to a beneficial owner of its securities upon 
receipt of a written request from such person. Each request 
must set forth a good faith representation that, as of the 
record date for the annual meeting of the issuer's security 
holders, the person making the request was a beneficial 
owner of securities entitled to vote at such meeting. 


lll. Securities Exchange Act Rule 14c-3 (Section 240.14c-3) 
is proposed to be amended to read as follows: 


§ 240.14c-3 Annual report to be furnished to security hold- 
ers. 


(a) *** 


(9) The information statement, or the report, shall contain an 
undertaking in bold face or otherwise reasonably prominent 
type to provide without charge to each person furnished a 
copy of the information statement, on the written request of 
any such person, a copy of the issuer's annual report on 
Form 10-K_ [(§ 249.308a)]>(§ 249.310)<[or 12-K 
(§ 249.312)] including the financial statements and the 
schedules thereto, required to be filed with the Commission 
pursuant to Rule 13a-1 (§ 240.13a-1) under the Act for the 
issuer's most recent fiscal year, and shall indicate the name 
and address of the person to whom such a written request 
is to be directed. In the discretion of management, an issuer 
need not undertake to furnish without charge copies of all 
exhibits to its Form 10-K [(§ 249.308a) ]>(§ 249/310) <[or 
12-K (§ 249.312)] provided that the copy of the annual 
report on Form 10-K [(§ 249.308a)]>(§ 249.310) <[or 12-K 
(§ 249.312)] furnished without charge to requesting security 
holders is accompanied by a list briefly describing all the 
exhibits not contained therein and indicating that the issuer 
will furnish any exhibit upon the payment of a specified 
reasonable fee which fee shall be limited to the issuer's 
reasonable expense in furnishing such exhibit. 


NOTE: Pursuant to the undertaking required by the above 
subparagraph, an issuer shall furnish a copy of its annual 
report on Form 10-K [(§ 249.308a)]>(§ 249.310) <[or 12-K 
(§ 249.312)] to a beneficial owner of its securities upon 
receipt of a written request from such person. Each request 
must set forth a good faith representation that, as of the 
record date for the annual meeting of the issuer's security 
holders, the person making the request was a beneficial 
owner of securities entitled to vote at such meeting. 


IV. Rule 15d-13 (Section 240.15d-13) is proposed to be 
amended to read as follows: 


§ 240.15d-13 Quarterly reports on Form 10-Q (249.308a of 
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this chapter). 


(a) Except as provided in paragraph (b) of this section, 
every issuer which has securities registered pursuant to the 
Securities Act of 1933 and which is required to file annual 
reports pursuant to section 15(d) of the Securities Exchange 
Act of 1934 on Form 10-K (§ 249.310 of this chapter) [12-K 
(§ 249.312 of this chapter)] or U5S (§ 249.450 of this 
chapter), within a period specified in General Instruction A 
to that form, for each of the first three fiscal quarters of each 
fiscal year of the issuer, commencing with the first such 
fiscal quarter which ends after securities of the issuer 
become so registered. 


«Se |e Oe 


[(c) Public utilities, common carriers, and pipelines carriers 
which submit financial reports to the Civil Aeronautics 
Board, the Federal Communications Commission, the Fed- 
eral Power Commission or the Interstate Commerce Com- 
mission may, at their option, in lieu of furnishing the 
information called for by Form 10-Q, file as exhibits to 
reports on this form copies of their reports submitted to such 
Board or Commission for the preceding fiscal quarter or for 
each month of such quarter, as the case may be, together 
with copies of their quarterly reports, if any, for such periods 
sent to their stockholders. ] 


[d]>cNotwithstanding the foregoing provisions of this sec- 
tion, reports on Form 10-Q [or reports submitted in lieu 
thereof pursuant to paragraph (c) of this section,] shall not 
be deemed to be “filed” for the purpose of section 18 of the 
Act or otherwise subject to the liabilities of that section of 
the Act, but shall be subject to all other provisions of the 
Act. 


Af wre 


(Secs. 12, 13, 15(d), 23(a), 48 Stat. 892, 894, 895, 901: sec. 
203(a), 49 Stat. 704; secs. 1, 3, 8, 49 Stat. 1375, 1377; 
1379; sec. 202, 68 Stat. 686; secs. 3, 4, 6, 78 Stat. 565-568, 
569, 570-574; secs. 1, 2, 82 Stat. 454; secs. 1, 2, 28(c), 84 
Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 
18, 89 Stat. 177, 118, 119;-155;,15-U'S:C:-78 7, “78m, 
780(d), 78w(a)) 





' Section 13(a) of the Act requires every issuer subject to 
the registration requirements of Section 12 of the Act to file 
with the Commission, in accordance with such rules and 
regulations as the Commission may prescribe as necessary 
or appropriate for the proper protection of investors and to 
insure fair dealing in the security, (1) such information and 
documents as the Commission shall require to keep reason- 
ably current the information and documents filed under 
Section 12 of the Act, and (2) such annual reports certified if 
required by the rules and regulations of the Commission by 
independent public accountants, and such quarterly reports 
as the Commission may prescribe. Each issuer which has 
filed a registration statement which has become effective 
pursuant to the Securities Act of 1933, as amended, is 
required to file such supplementary and periodic informa- 
tion, documents and reports as may be required pursuant to 
Section 13 of the Act in respect of a security registered 
pursuant to Section 12. 
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2 In the banking industry, the recent statutory trend under 
the Act also appears to be toward conforming the require- 
ments applicable to banks with those applicable to other 
registrants. Pub. L. 93-495 (October 28, 1974) amended 
Section 12(i) of the Act to require that the Board of 
Governors of the Federal Reserve Board, the Comptroller of 
the Currency, the Federal Deposit Insurance Corporation 
and the Federal Home Loan Bank Board shall issue rules 
and regulations under certain Sections of the Act, including 
Section 13, substantially similar to those of the SEC. 


3 Guide 1 of the Commission's Guides For Preparation and 
Filing of Reports and Registration Statements Under the 
Securities Exchange Act of 1934 provides that a separately 
captioned section (entitled “Management's Discussion and 
Analysis of the Summary of Operations”) immediately fol- 
lowing the summary of operations in Form 10-K should 
include a statement explaining (1) material changes from 
period to period in the amounts of the items of revenues and 
expenses, and (2) changes in accounting principles or 
practices or in the method of their application that have a 
material effect on net income as reported. 


4 Rule 3-17 of Regulation S-X [17 CFR 210.3-17] requires 
registrants who have inventories and gross property, plant 
and equipment which aggregate more than $100 million and 
comprise more than 10% of total assets to disclose the 
estimated current replacement cost of inventory and pro- 
ductive capacity at the end of each fiscal year for which a 
balance sheet is provided and the approximate amount of 
cost of sales and depreciation based on replacement costs 
for the two most recent fiscal years. 


5 The provisions of Form 10-Q were substantially expanded 
pursuant to Securities Exchange Act Release No. 11641, 7 
SEC Docket 816 (September 23, 1975), 40 Fed. Reg. 
46107 (October 6, 1975), to require condensed financial 
statements, a narrative analysis of results of operations, a 
statement regarding the preferability of any accounting 
change by the registrant's independent public accountant, 
and a signature by the registrant's chief financial officer. 


6 Section 307 of the Railroad Act also amends paragraph 
(3) of § 20 of the Interstate Commerce Act to require that 
the ICC's uniform cost and revenue accounting system for 
railroads be revised to call for information disclosed under 
Generally Accepted Accounting Principles or under SEC 
regulations. 


7 The Commission has received numerous requests for 
Clarification as to the effective date of the amendments to 
Section 13(b). The Railroad Act is unclear on this point 
since the amendments to the Act are included in Section 
308(b) and the effective date provisions in Section 308(d) 
do not specifically refer to Section 308(b). In resolving this 
ambiguity the Commission has construed that the amend- 
ments to Section 13(b) of the Act will apply only with respect 
to an issuer's fiscal year which began after April 5, 1976, the 
effective date of the Railroad Act. 


8 Pursuant to the provisions of Rules 14a-3(b)(3)(i) and 14c- 
3(a)(3)(i), registrants which file annual reports to the Com- 
mission on Form 12-K are required to provide financial 
statements in their annual reports to stockholders, however, 
unlike other registrants such financial statements need not 


be certified when the corresponding statements included in 
the issuer's annual report filed with the Commission are not 
required to be certified. The general instructions as to the 
availability of Form 12-K provide, however, that Form 12-K 
may be used by any issuer which files annual reports with 
the FPC if such issuer's annual report to stockholders 
contains financial statements prepared and certified sub- 
stantially in accordance with SEC requirements. 


2 Securities Act Release No. 5627, 8 SEC Docket 41 (Oct. 
29, 1975), 40 Fed. Reg. 51656 (Nov. 6, 1975). 


The staff study for the Special Subcommittee on Investiga- 


tions inquiring into the collapse of the Penn Central Railroad 
states: 


Uniformity of reports is especially useful for making 
comparative analyses of individual companies within 
an industry and of one industry against another. The 
question comes to mind whether the low income of 
railroads as compared with other industries is really 
only a reflection of the differences in accounting and 
other reporting procedures. The answer to this will not 
be forthcoming until the railroads are required to keep 
the facts by which meaningful comparisons can be 
made. 


Inadequacies of Protections for Investors in Penn Central 
and other ICC Regulated Companies, Special Subcommit- 
tee on Investigations of the House Committee on Interstate 
and Foreign Commerce, 92d Cong., 2d Sess., at 26 (1971). 


10 In proposing these amendments the Commission is mind- 
ful of its commitment to reduce, where appropriate, any dual 
reporting burdens on registrants subject to the jurisdiction of 
this Commission and a particular regulatory agency. Al- 
though the total displacement of SEC reports is not accept- 
able, the Commission will continue to consider the appropri- 
ateness of report formats designed to meet the require- 
ments of the SEC and the concerned regulatory agency. 


11 See note 7, supra. 





SECURITIES ACT OF 1934 
Release No. 12770/September 3, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
THE BRADFORD SECURITIES PROCESSING SERV- 
ICES, INC. (File No. SR-BSPS-76-1) 


Bradford Securities Processing Services, Inc. (“BSPS”) 
submitted on August 27, 1976 a proposed rule change, 
pursuant to Rule 19b-4 under the Act, to establish a network 
of facilities which will serve as regional centers for the 
receipt and delivery of securities. 


Publication of the submission is expected to be made in the 
Federal Register during the week of September 6, 1976. 
Interested persons are invited to submit written data, views 
and arguments concerning the submission within twenty- 
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one days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D. C. 20549. Reference 
should be made to File No. SR-BSPS-76-1. 


Copies of the submission, with accompanying exhibits, and 
of all written comments will be available for public inspection 
at the Securities and Exchange Commission's Public Refer- 
ence Room, 1100 L Street, N.W., Washington, D. C. Copies 
of the filing will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12771/September 3, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
PACIFIC STOCK EXCHANGE, INC. 


File No. SR-PSE-76-31 


The Pacific Stock Exchange, Inc. (‘PSE’) submitted on 
August 19, 1976, a proposed rule change under Rule 19b-4 
to set policies and clarify floor procedures under existing 
options trading rules of the Exchange.' 


The foregoing rule change has become effective, pursuant 
to Section 19(b)(3)(A) of the Securities Exchange Act of 
1934. At any time within sixty days of the filing of such 
proposed rule change, the Commission may summarily 
abrogate such rule change if it appears to the Commission 
that such action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities Exchange Act 
of 1934. 


Publication of the submission is expected to be made in the 
Federal Register during the week of September 7, 1976. 
Interested persons are invited to submit written data, views 
and arguments concerning the submission within 30 days 
from the date of publication in the Federal Register. Per- 
sons desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, Secu- 
rities and Exchange Commission, 500 North Capitol Street, 
Washington, D. C. 20549. Reference should be made to 
File No. SR-PSE-76-31. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. Cepies of the filing will also be available 
at the principal office of the above-mentioned self-regulatory 
organization. 
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For the Commission by the Division of Market Regulation 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





1 These interpretations, which PSE has referred to as “Op- 
tions Floor Procedure Advices,” deal with the areas of 
issuing a call for market makers, standards of dress and 
conduct, and obtaining quotes. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12772/September 3, 1976 


In the Matter of 


PACIFIC STOCK EXCHANGE INCORPORATED 
618 South Spring Street 
Los Angeles, California 90014 


(SR-PSE-76-25) 
ORDER APPROVING PROPOSED RULE CHANGE 


On July 21, 1976, the Pacific Stock Exchange Incorporated 
(the “PSE’) filed with the Commission, pursuant to Section 
19(b)(1) of the Securities Exchange Act of 1934, 15 U.S.C. 
78 (s)(b)(1) (the Act’), as amended by Pub. L. No. 94-29, 
§ 16 (June 4, 1975), and Rule 19b-4 thereunder, copies of a 
proposed rule change. The proposed rule change would 
amend the PSE's off-board trading restrictions to provide 
that the exemption thereto contained in subparagraph (xii) 
of Section 4 of PSE Rule XIII apply only to transactions in 
dually listed securities. The PSE has stated that the lan- 
guage limiting that exemption to dually listed securities was 
“inadvertently omitted at the time PSE revised the Rule to 
comply with Rule 19c-1 of the Commission.” 


Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 12655 (July 26, 1976)) and by publication 
in the Federal Register (41 FR 32482 (August 3, 1976)). 
Interested persons were invited to submit written data, 
views and arguments concerning the submission by Sep- 
tember 2, 1976. The Commission has not received any 
comments concerning the proposed rule change. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the rules 
and regulations thereunder applicable to national securities 
exchanges, and in particular the requirements of Section 6 
of the Act, the rules and regulations thereunder, and Rule 
19c-1 under the Act.2 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change refer- 
enced above be, and it hereby is, approved. 
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For the Commission, by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





1 PSE Rule XIll, as amended by the PSE to conform with 
Rule 19c-1 under the Act, was approved by the Commission 
in Securities Exchange Act Release No. 12245 (March 23, 
1976), 41 FR 13424 (March 30, 1976). 


2 The Commission notes that although the amendment by 
the proposed rule change of PSE Rule Xill renders more 
comprehensive that provision’s restrictions on the ability of 
PSE members to effect transactions in securities otherwise 
than on the PSE, the proposed rule change was submitted 
to the Commission to correct a drafting error in an earlier 
amendment to PSE Rule XIII and is not inconsistent with 
Rule 19c-1 under the Act. Nonetheless, the Commission 
notes that beginning January 3, 1977, any provision of PSE 
Rule Xill, as amended by the proposed rule change ap- 
proved today by the Commission, which would limit the 
ability of a PSE member acting as agent to effect transac- 
tions over-the-counter with a third market maker or non- 
member block positioner in any equity security which is 
listed on the PSE or to which unlisted trading privileges on 
the PSE have been extended will be inconsistent with Rule 
19c-1 under the Act and will be unenforceable to that extent. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12773/September 7, 1976 


An order has been issued granting the application of the 
following companies to list the specified securities on the 
New York Stock Exchange, Inc.: 


American Stores Company, 93/s% sinking fund de- 
bentures, due 2001 (effective as of August 24, 
1976); and 


Walter E. Heller & Company, 10'/s% subordinated 
debentures, due July 1, 1991 and 10'/2% junior 
subordinated notes, due July 1, 1986 (effective as 
of August 30, 1976) 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12774/September 7, 1976 


Admin. Proc. File No. 3-5042 


In the Matter of 


ALL-STATE TAX EXEMPT SECURITIES, INC. 
#20 Sunshine Mall 
Clearwater, Florida 33156 


PAT A. TAMBURRI 

a/k/a Pasquale A. Tamburri 
Saint Andrews Cove 
Apartment 627-B 
Clearwater, Florida 


ORDER IMPOSING REMEDIAL SANCTIONS 


In these proceedings under the Securities Exchange Act of 
1934 (“Exchange Act’),’ All-States Tax Exempt Securities, 
Inc. (“All-States”), a registered broker-dealer in municipal 
securities, and Pat A. Tamburri, a/k/a Pasquale A. Tamburri 
(“Tamburri’), director, president and principal shareholder 
of All-States, have, without admitting or denying the allega- 
tions in the Order for Proceedings, submitted an Offer of 
Settlement which the Commission has determined to ac- 
cept. 


On the basis of the Order for Proceedings and the Offers of 
Settlement, it is found that: 


1. During the period May 1975 through February 1976, All- 
States willfully violated Section 17(a) of the Securities Act of 
1933 (‘Securities Act’) and Sections 10(b), 15(c)(1), 
15(c)(3) and 17(a) of the Exchange Act and Rules 10b-5, 
15cl-4, 15c3-3 and 17a-5 thereunder. 


2. During the period May 1975 through February 1976, 
Tamburri willfully violated Section 17(a) of the Securities Act 
and Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder and willfully aided and abetted violations of 
Sections 15(c)(1), 15(c)(3) and 17(a) of the Exchange Act 
and Rules 15cl-4, 15c3-3 and 17a-5 thereunder. 


In view of the foregoing, it is in the public interest to impose 
the sanctions specified in the Offers of Settlement. 


Accordingly, IT IS ORDERED that effective at the opening 
of business on the second Monday after the date of this 
Order: 


1. The registration of All-States Tax Exempt Securities, Inc. 
(File No. 8-18518) is revoked; and 


Pat A. Tamburri, a/k/a Pasquale A. Tamburri, is barred from 
association with any broker-dealer, investment adviser or 
investment company. 


For the Commission, by its Secretary, purusant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





1 In the Matter of Al/l-States Tax Exempt Securities, Inc. et 
al., instituted June 22, 1976. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12775/September 8, 1976 


SEC v. NASSAR & COMPANY, INC. 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities Ex- 
change Act of 1934 (“Exchange Act’) against Nassar & 
Company, Inc. (“Nassar”) of Pittsburgh, Pennsylvania. The 
purpose of the proceedings is to determine whether the 
application by Nassar for registration as a broker and dealer 
should be denied. 


The proceedings against Nassar are based upon allegations 
that in the matter of Richard C. Spangler, Inc., et al., 
Administrative Proceeding File Nos. 3-1950, 3-1951, and 3- 
1952, (SEA Rel. No. 12104) among other things, Nassar's 
registration as a broker and dealer was revoked and George 
M. Nassar, its president, was barred from association with 
any broker or dealer. Nassar’s application for registration as 
a broker and dealer states that George M. Nassar is the 
president, a director, and the 100 percent stockholder of 
Nassar. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12776/September 8, 1976 


The SEC has announced that the 8'/2% subordinated 
debentures, due July 20, 1987, of American Financial 
Corporation have become listed on the Pacific Coast Stock 
Exchange (effective as of July 9, 1976) and the Cincinnati 
Stock Exchange (effective as of July 22, 1976). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12777/September 9, 1976 


The Securities and Exchange Commission announced pur- 
suant to Section 12(k) of the Securities Exchange Act of 
1934 (“Exchange Act’) the temporary suspension of over- 
the-counter trading for the single ten day period commenc- 
ing at 9:30a.m. (EDT) on September 9, 1976 and terminat- 
ing at midnight (EDT) on September 18, 1976 of the 
securities of Dimensional Entertainment Corporation (‘‘Di- 
mensional”), a Florida corporation with corporate headquar- 
ters located at 595 Madison Avenue, New York, New York 
10022. 


The Commission initiated the trading suspension because 
of questions which have arisen concerning the recent mar- 
ket activity in the over-the-counter market for Dimensional's 
securities and because of an inadequacy of public informa- 
tion concerning the company. 


414/SEC DOCKET 


The Commission cautions broker-dealers, shareholders, 
and prospective purchasers that they should carefully con- 
sider the foregoing information along with all other currently 
available information and any information subsequently is- 
sued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c3-11 under the Exchange Act, at 
the termination of the trading suspension no quotation may 
be entered unless and until they have strictly complied with 
all of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediately 
contact the staff of the Division of Enforcement in Washing- 
ton, D. C. If any broker or dealer is uncertain as to what is 
required by Rule 15c2-11, he should refrain from entering 
quotations relating to the securities in question until such 
time as he has familiarized himself with said rule and is 
certain that all of its provisions have been met. If any broker 
or dealer enters any quotation which is in violation of said 
rule, the Commission will consider the need for prompt 
enforcement action. 


If any person adversely affected by such suspension or who 
would be adversely affected by the renewal of the suspen- 
sion desires to show that such suspension is not necessary in 
the public interest or for the protection of investors such 
person may petition the Commission that it not renew the 
suspension. Such petition should be filed with the Commis- 
sion in accordance with the procedure set forth in Securities 
Exchange Act Release No. 12361 dated April 22, 1976. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12778/September 9, 1976 


An order has been issued granting the application of MGIC 
Investment Corporation to list its 83/s% sinking fund deben- 
tures, due October 1, 1988, 5% convertible subordinated 
debentures, due December 15, 1993 and common stock, 
$1.00 par value, on the New York Stock Exchange, Inc. and 
Pacific Stock Exchange, !nc., effective August 19, 1976. 


An order has also been issued granting the application of 
Republic of Texas Corporation to list its 93/s% sinking fund 
debentures, due 2001, on the New York Stock Exchange, 
Inc., effective as of August 19, 1976. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12779/September 9, 1976 


A notice has been issued giving interested persons until 
September 11 to request a hearing on an application of the 
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Boston Stock Exchange for unlisted trading privileges in the 
common stock of the following companies: 


Colt Industries Inc. (Pennsylvania) 

Emhart Corporation (Virginia) 

MGIC Investment Corporation (Wisconsin) 
Nicor, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12780/September 9, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
MIDWEST STOCK EXCHANGE, INCORPORATED 


File No. SR-MSE-76-14 


The Midwest Stock Exchange, Incorporated (“MSE”) sub- 
mitted on August 26, 1976 a proposed rule change under 
Rule 19b-4 to amend the MSE Constitution and certificate of 
incorporation to provide the membership structure of its 
planned options program. 


Publication of the submission is expected to be made in the 
Federal Register during the week of September 13, 1976. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute proceedings 
to determine whether the proposed rule change should be 
disapproved, interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 30 days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 500 


_ North Capitol Street, Washington, D. C. 20549. Reference 


should be made to File No. SR-MSE-76-14. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. Copies of the filing will also be available 


at the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12781/September 9, 1976 


The Securities and Exchange Commission has ordered the 


institution of public administrative proceedings under the 
Securities Exchange Act of 1934 (Exchange Act) against 
Hulme, Applegate & Humphrey, Inc. (Registrant), a regis- 
tered broker-dealer located in Pittsburgh, Pennsylvania, and 
Frederic C. Enterline (Enterline), its treasurer, Milton G. 
Hulme (Hulme), chairman and director of Registrant, A. 
Lowire Applegate (Applegate), vice-chairman and a director 
of Registrant, Arthur F. Humphrey, Jr. (Humphrey), presi- 
dent and a director of Registrant, and Paul A. Day (Day), 
secretary of Registrant. 


The proceedings are based upon allegations of the staff that 
Enterline violated antifraud provisions of the Exchange Act 
in that Enterline drew checks of Registrant payable to 
himself and without authority co-signed such checks with 
the names of other principals of Registrant; failed to execute 
properly customers purchases involving certain 30 day 
short-term notes; and concealed his unauthorized taking of 
funds from Registrant's cash accounts by falsifying certain 
of Registrant's books and records. Additionally, Registrant 
and Enterline failed to make accurate and keep current 
certain of Registrant's books and records, including blotters 
containing an itemized daily record of purchases and sales 
of securities; receipts and disbursements of cash and other 
debits and credits; and memoranda of each brokerage 
order. Finally, Registrant and Enterline failed to make timely 
notification of insufficient net capital. 


Registrant, Hulme, Applegate, Humphrey and Day are 
charged with failing to supervise reasonably persons subject 
to their supervision and control. 


Respondents have submitted offers of settlement which the 
Commission has accepted. (See Release No. ) 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12782/September 9, 1976 


In the Matter of 


HULME, APPLEGATE & HUMPHREY, INC. 
586 Union Trust Building 

Pittsburgh, Pennsylvania 15219 

(8-3169) 


FREDERIC C. ENTERLINE 
MILTON G. HULME 

A. LOWRIE APPLEGATE 
ARTHUR F. HUMPHREY, JR. 
PAUL A. DAY 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these broker-dealer proceedings under the Securities 
Exchange Act, Hulme, Applegate & Humphrey, Inc. (““Regis- 
trant”) and Messrs. Frederic C. Enterline, Milton G. Hulme, 
A. Lowrie Applegate, Arthur F. Humphrey, Jr. and Paul A. 
Day (“Respondents”), all respondents in this proceeding, 
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have submitted offers of settlement which the Commission 
has determined to accept. Solely for the purpose of this 
proceeding and any other proceeding under specified provi- 
sions of the Exchange Act and without admitting or denying 
the allegations in the order for proceedings, respondents 
consent to certain findings and to the imposition of specified 
sanctions. 


On the basis of the order for proceedings and the offers of 
settlement, it is found that Hulme, Applegate & Humphrey, 
Inc. by reason of certain misappropriations and related 
unauthorized and unlawful conduct of an employee willfully 
violated Sections 17(a) of the Securities Exchange Act of 
1934 and Rules 17a-8 and 17a-11 thereunder; that Frederic 
C. Enterline willfully violated Sections 17(a) of the Securities 
Act of 1933, Section 10(b) of the Securities Exchange Act of 
1934 and Rule 10b-5 thereunder; that Hulme, Applegate & 
Humphrey, Inc. Milton G. Hulme, A. Lowrie Applegate, 
Arthur F. Humphrey, Jr. and Paul F. Day failed reasonably 
to supervise a person under their supervision and control 
with a view to preventing violations of the Securities Ex- 
change Act of 1934 committed by such person. 


The Commission further finds that it is in the public interest 
to impose the sanctions specified in the offers of settlement. 


Accordingly, IT S$ ORDERED THAT: 


(1) Hulme, Applegate & Humphrey, Inc.'s broker- 
dealer registration be, and hereby is suspended for a 
period of two (2) weeks, except that it may continue to 
transact unsolicited transactions for existing cus- 
tomers. Following the aforementioned suspension pe- 
riod Hulme, Applegate & Humphrey, Inc. will have 
either commenced withdrawal proceedings with re- 
spect to its registration as a broker dealer or it will 
undertake to implement additional supervisory proce- 
dures to prevent a recurrence of the violative activities 
and will employ a competent back office supervisor 
and manager; 


(2) Frederic C. Enterline be, and hereby is, barred 
from association with any broker-dealer investment 
adviser or investment company: 


(3) A. Lowrie Applegate, Arthur F. Humphrey, Jr. and 
Paul A. Day be, and hereby are, suspended for one 
(1) year from association with any broker-dealer in a 
supervisory position over bookkeeping and related 
back office matters: 


(4) Milton G. Hulme be, and hereby is, censured. 


The above sanctions wil! become effective at the opening of 
business on the second Monday after the date of this order. 


For the Commission, by its Secretary, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12783/ Sept. 9, 1976 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 533/Sept. 9, 1976 


Administrative Proceeding File No. 3-5067 
In the Matter of 


JOHN C. SCHICK 
1200 Fletcher Trust Building 
Indianapolis, Indiana 46204 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these proceedings under the Securities Exchange and 
Investment Advisers Acts, an Offer of Settlement has been 
submitted by John C. Schick (‘“Schick’’).! Solely for the 
purpose of these proceedings and any other administrative 
proceedings brought pursuant to Sections 15(b), 19(h)(2) 
and 19(h)(3) of the Exchange Act of 1934 as amended, 
Section 9(b) of the Investment Company Act of 1940, 
Sections 203(e) and (f) of the Investment Advisers Act of 
1940, and Section 10(b) of the Securities Investor Protec- 
tion Act of 1970, the Respondent Schick consents to 
findings of willfull violations as alleged in that Order and to 
the imposition of specified sanctions.? 


Upon the recommendation of its staff, the Commission 
determined to accept the Offer. On the basis of the Order 
for Proceedings and the Offer of Settiement, it is found that 
during the period from about December 1, 1973 through 
June 30, 1975 Schick willfully violated and willfully aided 
and abetted violations of Section 17(a) of the Securities Act 
of 1933, Sections 7(c), 10(a), 10(b) and 15(c) of the 
Securities Exchange Act of 1934 and Rules 10a-1, 10b-5 
and 15cl-4 thereunder and Section 206 of the Investment 
Advisers Act of 1940. 


In his Offer, Schick agreed that he will, upon the second 
Monday following the week in which the Commission's Final 
Order in this matter is entered, pay the sum of $4,035.73 to 
Registrant, said $4,035.73 to be applied toward the reim- 
bursement of Registrant's customers. Schick has warranted 
during sworn testimony that he has no further funds availa- 
ble to contribute to the reimbursement of Collett and Com- 
pany, Inc.'s injured customers. 


In view of the foregoing, it is in the public interest to impose 
the sanctions specified in the Offer of Settlement. 


Accordingly, IT |S ORDERED that Schick be, and hereby is, 
barred from association with any broker or dealer, invest- 
ment company or investment adviser or affiliate thereof 
effective immediately. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





1 In the matter of Collett & Company, Inc. instituted simulta- 
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neously with the entry of these Findings and Order Imposing 
Remedial Sanctions 


2 The findings herein are not binding on any other respond- 
ent named in these proceedings. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12784/Sept. 9, 1976 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 534/Sept. 9, 1976 


Administrative Proceeding File No. 3-5067 
In the Matter of 


COLLETT & COMPANY, INC., 
1200 Fletcher Trust Building 
Indianapolis, Indiana 46204 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these proceedings under the Securities Exchange and 
Investment Advisers Acts, an Offer of Settlement has been 
submitted by Collett & Company, Inc. (‘Registrant’). Solely 
for the purpose of these proceedings and any other admin- 
istrative proceedings pursuant to Sections 15(b), 19(h)(2) 
and 19(h)(3) of the Securities Exchange Act of 1934 as 
amended, Sections 203(e) and 203(f) of the Investment 
Advisers Act of 1940, Section 9(b) of the Investment Com- 
pany Act of 1940, and Section 10(b) of the Securities 
Investor Protection Act of 1970, and without admitting or 
denying the allegations in the Order for Proceedings, the 
Respondent consents to findings of failure to reasonably 
supervise an employee, John C. Schick, with a view to 
preventing the violations alleged in that Order and to the 
imposition of specified sanctions.2 


Upon the recommendation of its staff, the Commission 
determined to accept the Offer. On the basis of the Order 
for Proceedings and the Offer of Settlement, it is found that 
during the period from about December 1, 1973 through 
June 30, 1975: 


Registrant failed reasonably to supervise an employee, 
John C. Schick, who was Vice President, Secretary, Direc- 
tor, Office Manager, Head of the Accounting Department, 
Supervisory of Compliance for all Commission and NASD 
rules, and principal trader of Registrant, with a view to 
preventing the violations set forth in the order for proceed- 
ings. 


The Registrant as a showing of good faith has agreed that it 
will, upon the second Monday following the week in which 
the Commission's Final Order in this matter is entered, pay 
the sum of $134,101.23 to the injured customers. Such sum 
consist of $130,065.50 of the Registrant's own funds and 
$4,035.73 of Schick's funds deposited with the Registrant to 
be used for such reimbursement. Because Schick has 


warranted, represented, and testified under oath that he is 
financially unable to fully reimburse Registrant's customers 
for the damage caused, Registrant has agreed to make 
payments from its own funds to the injured customers. 


In view of the foregoing, it is in the public interest to impose 
the sanctions specified in the Offer of Settlement. 


Accordingly, IT IS ORDERED that the Registrant be and it 
hereby is, censured. 


By the Commission 


George A. Fitzsimmons 
Secretary 





' In the matter of Collett & Company, Inc. instituted. simulta- 
neously with the entry of these Findings and Order Imposing 
Remedial Sanctions. 


2 The findings herein are not binding on any other respond- 
ent named in these proceedings. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12785/September 9, 1976 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-AMEX-76-5) 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
THE AMERICAN STOCK EXCHANGE AND ORDER AP- 
PROVING PROPOSED RULE CHANGE 


Pursuant to Section 19(b)(1) of the Securities Exchange Act 
of 1934, 15 U.S.C. 78s(b)(1) (the “Act”), as amended by 
Pub. L. No. 94-29, § 16 (June 4, 1975) notice is hereby 
given that on February 5, 1976, the Exchange filed with the 
Commission copies of a proposed rule change. The pro- 
posed rule change would conform certain Exchange rules to 
the standards of Rule 15c3-1, the uniform net capital rule, 
and would adopt a new Exchange Rule 449, incorporating 
Rule 15c3-3 by reference. On August 23, 1976, the Ex- 
change filed certain technical amendments to its proposals. 


Publication of notice of the proposed rule change is ex- 
pected to be made in the Federal Register during the week 
of September 12, 1976. Interested persons are invited to 
submit written data, views and arguments concerning, the 
proposed rule change, within twenty-one days after its 
publication in the Federal Register. Persons desiring to 


_ make written submissions should file six copies thereof with 
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the Secretary of Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, D. C. 
20549. Reference should be made to File No. SR-AMEX- 
76-5. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the rules 
and regulations thereunder applicabie to national securities 
exchanges, and in particular, the requirements of Sections 6 
and 15, and the rules and regulations thereunder. 


Further, the Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after the day 
of publication of notice of filing thereof. The Commission 
finds that this action is necessary and appropriate to enable 
Exchange rules to conform fully to the standards of Rule 
15c3-1. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change refer- 
enced above be, and it hereby is, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons , 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19670/September 3, 1976 


In the Matter of 


EASTERN UTILITIES ASSOCIATES 
Boston, Massachusetts 02107 


BROCKTON EDISON COMPANY 
Brockton, Massachusetts 02403 


MONTAUP ELECTRIC COMPANY 
Fall River, Massachusetts 02722 


(70-5875) 


ORDER AUTHORIZING PROPOSED ISSUE AND SALE 
OF UNSECURED NOTES BY HOLDING COMPANY, |S- 
SUE AND SALE OF COMMON STOCK BY ONE SUBSIDI- 
ARY TO HOLDING COMPANY AND ISSUE AND SALE OF 


COMMON STOCK BY ONE SUBSIDIARY TO A SECOND 
SUBSIDIARY 


Eastern Utilities Associates (“EUA”), a registered holding 
company, and two of its electric utility subsidiary companies, 
Brockton Edison Company (‘‘Brockton”) and Montaup Elec- 
tric Company (“Montaup”), have filed an application-decla- 
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ration and an amendment thereto, with this Commission 
pursuant to Sections 6, 7, 9(a), 10, 12(d) and 12(f) of the 
Public Utility Holding Company Act of 1935 (‘‘Act'’) and Rule 
43(a) and 44(a) promulgated thereunder regarding the fol- 
lowing proposed transactions. 


EUA proposes to borrow $20,000,000 through the issuance 
of unsecured promissory notes in the amounts of 
$11,500,000 to The First National Bank of Boston (‘First 
Boston note‘) and $8,500,000 to The Chase Manhattan 
Bank, N.A. (‘Chase note’). 


The First Boston note will mature on May 31, 1982 and will 
bear interest at 125% of the sume of '/2 of 1% plus the 
prime or base rate in effect at the bank from time to time 
(adjusted as of the date of any change in such prime or 
base rate). The First Boston note will contain a provision for 
sinking fund installments of one-sixth of the principal 
amount thereof, payable beginning November 30, 1979 and 
each six months thereafter; it may be prepaid in whole or in 
part (in payments not less than $250,000) at any time 
without penalty; in some circumstances, prepayments will 
be applied to installments in inverse order of their maturity. 
The loan agreement under which the First Boston note will 
be issued will provide for a committment commission on 
$11,500,000 at 1/2 of 1% per annum from June 1, 1976 to 
the date the loan is made or, if the loan is not made, to the 
date the agreement terminates. Assuming a prime rate of 
7%, the effective cost of the First Boston Note would be 
9.375%. 


The Chase note will mature on May 31, 1982 and will 
provide for interest payable quarterly at 115% of the “appli- 
cable rate,’ which will be the greater of: (i) the rate then 
charged by the bank on short-term loans to large busi- 
nesses with the highest credit standing; or (ii) the sum of (a) 
1/2 of 1% plus (b) the average rate (on a discount basis) for 
90 to 119 day dealer placed prime commercial paper. Each 
change in the interest rate resulting from a change in the 
applicable rate is to become effective on the day on which 
change in the applicable rate occurs. Assuming an applica- 
ble rate of 7%, the effective cost of the Chase note would be 
8.05%. 


The Chase note will contain a provision for sinking fund 
installments of one-sixth of the original principal amount 
thereof payable beginning November 30, 1979 and each six 
months thereafter. The Chase note is expected to be 
payable in whole or in part (in payments not less than 
$250,000) at any time without penalty; in some circumstan- 
ces such prepayments will be applied to installments in 
inverse order of their maturity. The loan agreement under 
which the Chase note will be issued will provide for a 
finance fee from June 1, 1976 to the date the loan is paid in 
full or if the loan is not made, to the date the agreement 
terminates, payable quarterly, at 15% of the applicable rate 
per annum, as defined above, computed on $8,500,000, as 
reduced from time to time by payments or prepayments of 
principal; for a committment fee on $8,500,000 at 1/2 of 1% 
per annum from June 1, 1976 to the date the loan is made 
or if the loan is not made, the date the agreement termi- 


nates; and for a closing fee of $85,000, payable on the date. 


of closing. 


Pursuant to loan agreements under which the First Boston 
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6° and the Chase notes are to be issued, EUA will be subject, 
Or: other things, to certain restrictive convenants with 
respect to issuance of securities, including short-term notes, 
maintenance of consolidated working capital and limitations 
on dividend payments and any prepayments of the notes 
will be permitted only if concurrent payments of the First 
Boston and Chase notes are made on a pro rata basis. The 
proceeds of securities issued by EVA will be required in 
some circumstances to be applied to make prepayments of 
the First Boston and Chase notes. There are no compensat- 
ing balances required in connection with either of these 
notes. 
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EUA proposes to use the net proceeds of the promissory 
notes to (i) purchase 378,368 newly issued shares of 
additional Brockton common stock (‘Brockton stock”) at 
their par value of $25 per share or an aggregate par value 
of $9,459,200 and (ii) prepay in full or substantially in full 
EUA's short-term debt to banks, said borrowings estimated 
to be approximately $11,800,000 at the time of such pay- 
ment. 


€® 


Brockton proposes to issue and sell the Brockton stock to 
EVA for the consideration stated above. EUA proposes to 
pledge such stock to First Boston as Trustee under EUA’s 
Indenture and Deed of Trust dated as of October 1, 1953, 
as supplemented, securing EUA’s Collateral Trust Bonds. 


Brockton proposes to apply the proceeds from such sale of 
the Brockton stock, together with $40,800 of treasury cash, 
to the purchase of 95,000 newly issued shares of Montaup 


ee 


5 @:0% stock (““Montaup stock’). Montaup proposes to sell 


such stock to Brockton at its par value of $100 per share or 
an aggregate par value of $9,500,000. Montaup will use the 
proceeds from such sale to reduce Montaup's outstanding 
short-term debt to banks. At the time of the sale of the 
Montaup stock, it is expected that Montaup will have ap- 
proximately $22,000,000 in outstanding short-term debt to 
banks. Montaup proposes to issue and sell the Montaup 
stock to Brockton for the above described consideration. 
Brockton will pledge the Montaup stock to State Street Bank 
and Trust Company under Brockton's Indenture of First 
Mortgage and Deed of Trust dated as of September 1, 
1948, as supplemented and modified, securing Brockton's 
First Mortgage and Collateral Trust Bonds. 
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The Department of Public Utilities of the Commonwealth of 
Massachusetts has authorized various aspects of the pro- 
posed transactions, the Public Utilities Control Authority of 
the State of Connecticut has waived any jurisdiction it might 
have over the proposed transactions and no other state 
commission and no federal commission, other than this 
Commission, has jurisdiction over the proposed transac- 
tions. The record is incomplete with respect to fees and 
expenses to be incurred in connection with the proposed 
transactions. 
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Due notice of the filing of said application-declaration has 
been given in the manner prescribed under the Act (HCAR 
No. 19599), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and 
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consumers that said application-declaration, as amended, 
be granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declara- 
tion, as amended, be, and it hereby is, granted and permit- 
ted to become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under the Act 
and subject further to the reservation of jurisdiction ordered 
below. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved over fees and expenses to be incurred 
in connection with the proposed transaction. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19671/September 3, 1976 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
MIDDLE SOUTH ENERGY, INC. 
225 Baronne Street 

New Orleans, Louisiana 70112 


(70-5781) 


NOTICE OF POST-EFFECTIVE AMENDMENT REGARD- 
ING PROPOSED ISSUANCE AND SALE OF COMMON 
STOCK BY SUBSIDIARY COMPANY TO HOLDING COM- 
PANY 


NOTICE IS HEREBY GIVEN that Middle South Utilities, Inc. 
(‘Middle South"), a registered holding company, and Middle 
South Energy, Inc. (“MSEI"), a subsidiary company of 
Middle South, have filed with this Commission a post- 
effective amendment to the application declaration in this 
proceeding pursuant to Sections 6(a), 7, 9(a), and 10 of the 
Public Utility Holding Company Act of 1935 (‘Act’) regard- 
ing the following proposed transactions. All interested per- 
sons are referred to the amended application-declaration, 
which is summarized below, for a complete statement of the 
proposed transactions. 


By order in this proceeding dated January 20, 1976 (HCAR 
No. 19354), MSE! was authorized to issue and sell to 
Middle South (the holder of all of the outstanding shares of 
MSEI's common stock no par value per share), and Middle 
South was authorized to acquire, 53,000 additiona! shares 
of MSEI's common stock, for an aggregate purchase price 
of $53,000,000 in cash. Middle South and MSEI stated that 
it was preferable for the additional common stock to be soid 
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at times coinciding with MSEl'’s cash needs, which are 
primarily determined by the nature and pace of the con- 
struction work on its Grand Gulf Nuclear Electric Station 
near Vicksburg, Mississippi, Accordingly, the applicants- 
declarants were granted authority to consummate the pro- 
posed transactions at various times through December 31, 
1976. 


In the post-effective amendment, it is stated that sales of the 
additional common stock aggregating 44.000 shares have 
occurred to August 27, 1976, leaving 9,000 remaining 
shares of common stock authorized to be sold through and 
including December 31, 1976. To enable MSEI to continue 
construction of the Grand Gulf Nuclear Electric Station 
project and for other cash needs, authorization is now 
requested for the company to issue and sell, and for Middle 
South to acquire, in addition to the 9,000 remaining shares 
of common stock authorized to be sold through and includ- 
ing December 31, 1976, an additional 15,000 shares of its 
presently authorized but unissued common stock, no par 
value, to be sold as necessary during the same period at a 
price of $1,000 per share for an aggregate cash purchase 
price of $15,000,000. 


It is further stated that to the extent funds are required from 
external sources to acquire the additional 15,000 shares of 
common stock, Middle South will obtain such funds through 
the issuance and sale of its unsecured short-term promis- 
sory notes issued under a revolving credit agreement dated 
as of June 1, 1976, with a group of banks headed by 
Manufacturers Hanover Trust Company of New York, as 
authorized by the Commission's order dated June 14, 1976 
(HCAR No. 19570). 


No State commission and no Federal commission, other 
than this Commission, has jurisdiction over the proposed 
transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 29, 1976, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said post-effective amendment to the 
application-deciaration which he desires to controvert; or he 
may request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Commis- 
sion, Washington, D. C. 20549. A copy of such request 
should be served personally or by mail upon the applicants- 
declarants at the above-stated address, and proof of service 
(by affidavit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said date, 
the application-declaration, as now amended or as it may be 
further amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19672/September 7, 1976 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
New York, New York 


(70-5883) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
$75,000,000 PRINCIPAL AMOUNT OF DEBENTURES AT 
COMPETITIVE BIDDING 


Consolidated Natural Gas Company (‘Consolidated’), a 
registered holding company, has filed a declaration and 
amendments thereto with this Commission pursuant to 
Sections 6(a) and 7 of the Public Utility Holding Company 
Act of 1935 (‘Act’) and Rule 50 promulgated thereunder 
regarding the following proposed transaction. 


Consolidated proposes to issue and sell, subject to the 
competitive bidding requirements of Rule 50, $75,000,000 
principal amount of % Debentures Due September 1, 
1996. The interest rate (which will be a multiple of '/s of 1%) 
and the price, exclusive of accrued interest, (which will be 
not less than 99% or more than 102% of the principal 
amount thereof) will be determined by competitive bidding. 
The debentures will be issued as a new series under a Sixth 
Supplemental Indenture, dated as of September 1, 1976, to 
the Indenture between Consolidated and Manufacturers 
Hanover Trust Company, New York, New York, as Trustee, 
dated as of May 1, 1971. The Indenture includes a prohibi- 
tion until September 1, 1981, against redeeming the issue 
with or in anticipation of funds borrowed at a lower effective 
interest cost. The debentures will be subject to an annual 
sinking fund of $4,700,000 commencing September 1, 
1981, which will leave $4,500,000 principal amount thereof 
to be redeemed at maturity. The proceeds of the sale of the 
debentures will be used to finance, in part, the 1976 capital 
expenditures of Consolidated’s subsidiary companies, pres- 
ently estimated at $191,700,000, of which about 80% will be 
applied to gas supply projects. 


No State commission and no Federal commission, other 
than this Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said declaration has been given in 
the manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 19644), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary: and that it is 
appropriate in the public interest and in the interest of 
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investors and consumers that said declaration, as amended, 
be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said declaration, as 
amended, be, and it hereby is, permitted to become effec- 
tive forthwith, subject to the terms and conditions prescribed 
in Rules 24 and 50 promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19673/September 7, 1976 


In ve Matter of 


GEORGIA POWER COMPANY 
270 Peachtree Street, N. W. 
Atlanta, Georgia 30302 


(70-5895) 


NOTICE OF PROPOSAL TO ISSUE POLLUTION CON- 
TROL BONDS SECURED BY COLLATERAL TRUST 
BONDS; EXCEPTION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Georgia Power Company 
(“Georgia”), a wholly-owned electric utility subsidiary of The 
Southern Company, a registered holding company, has filed 
an application-declaration and amendments thereto with this 
Commission pursuant to the Public Utility Holding Company 
Act of 1935 (‘Act’) designating Sections 6, 9, and 12 of the 
Act and Rules 44(b)(3) and 50(a)(5) promulgated thereun- 
der as applicable to the proposed transactions. All persons 
are referred to the amended application-declaration, which 
is summarized below, for a complete statement of the 
proposed transactions. 


Georgia states that in order to comply with prescribed air 
and water quality control standards of the State of Georgia it 
has been and will be necessary to construct certain pollution 
control facilities. The filing relates to Georgia's proposal for 
its disposition and acquisition of an interest in, and the 
financing of, pollution control facilities for use in connection 
with its Branch, Hatch, Wansley and Yates steam plants 
located, respectively, in Putnam, Appling, Heard and Cow- 
eta Counties, Georgia. Such interest will be 100% for the 
Branch and Yates steam plants and up to 70% for the 
Wansley and Hatch steam plants. It is intended that the 
Development Authority of each of such counties (‘Authori- 
ties") will issue its respective pollution control revenue 
bonds (“Revenue Bonds’) for the purpose of paying the 
costs of the construction and equipping of the pollution 
control facilities at said plants (“Projects”). 


Georgia proposes to enter into Installment Sale Agreements 
(“Agreements”) with the Authorities which will provide for 
the construction and equipping of the Projects by the 
Authorities and the issuance by the Authorities of Revenue 
Bonds in an aggregate principal amount presently estimated 
not to exceed $120,000,000. Such aggregate amount of 
Revenue Bonds is to be broken down as follows: Putnam 
County—up to $25,000,000; Appling County—up to 
$30,000,000; Heard County—up to $50,000,000; Coweta— 
$15,000,000. The proceeds of the sales of the Revenue 
Bonds will be deposited by the Authorities with a Trustee 
under indentures to be entered into between the Authorities 
and such Trustee pursuant to which the Revenue Bonds are 
to be issued and secured. Such proceeds will be applied to 
payment of the cost of construction of the Projects. The 
Agreements also will provide for the sale of the Projects to 
Georgia, the payment by Georgia of the purchase price of 
each of the Projects in semi-annual installments over a term 
of years, and the assignment to the Trustee of the Authori- 
ties’ interest in, and of the moneys receivable by the 
Authorities under, the Agreements. The Agreements will 
provide that the purchase prices of the Projects payable by 
Georgia will be such amounts, including interest thereon, as 
shall be sufficient (together with other moneys held by the 
Trustee under the indentures for that purpose) to pay the 
principal of and interest on the Revenue Bonds as the same 
become due and payable. The Agreements will also obli- 
gate Georgia to pay the fees and charges of the Trustee. 
The Agreements will provide that Georgia may at any time, 
so long as it is not in default thereunder, prepay the 
purchase price for the Projects, including interest thereon, in 
whole or in part, such payments to be sufficient to redeem 
or purchase outstanding Revenue Bonds in the manner and 
to the extent provided in the indentures. The Indentures will 
provide that the Revenue Bonds will be redeemable (a) at 
any time on or after 10 years from the date of issuance, in 
whole or in part, at the option of Georgia, initially with a 
premium of 3% of the principal amount and declining by */2 
of 1% thereafter and (b) in whole, at the option of Georgia, 
in certain other situations. The Revenue Bonds will mature 
in 30 years and such bonds will be entitled to the benefit of 
mandatory redemption sinking funds calculated to retire not 
less than 25% of the aggregate principal amount of the 
issues prior to maturity. 





In order to obtain the benefit of a rating for the Revenue 
Bonds equivalent to the rating enjoyed by the first mortgage 
bonds outstanding under its Indenture dated as of March 1, 
1941, between Georgia and Chemical Bank, as Trustee, as 
supplemented and amended (‘Mortgage’), which rating 
Georgia has been advised may be thus attained, Georgia 
proposes to obtain the authentication of certain series of 
such first mortgage bonds (‘Collateral Bonds”) under the 
Mortgage, as proposed to be supplemented by a further 
supplemental indenture to be dated as of the first day of the 
month in which the Collateral Bonds are to be authenticated 
and delivered. To secure its obligations under the Agree- 
ments, Georgia proposes to deliver to the Trustee to be held 
as collateral the Collateral Bonds in principal amount equal 
to the principal amount of the Revenue Bonds to be issued 
by the Authorities. The Collateral Bonds will bear interest at 
a rate equal to the interest rate per annum to be borne by 
the Revenue Bonds, will mature on the maturity date of 
such bonds and will be nontransferable by the Trustee. The 
supplemental indenture will provide, however, that the obli- 


SEC DOCKET/421 











gation of Georgia to make payments with respect to the 
Coliateral Bonds will be satisfied to the extent that payments 
are made under the Agreements sufficient to meet pay- 
ments when due in respect of the Revenue Bonds. The 
supplemental indenture will provide that upon acceleration 
by the Trustee of the principal amount of all outstanding 
Revenue Bonds under the Indentures, the Trustee may 
demand the mandatory redemption of the Collateral Bonds 
then held by it as collateral at a redemption price equal to 
the principal amount thereof plus accrued interest, if any, to 
the date fixed for redemption. 


The supplemental indentures will also provide that, upon the 
option redemption of the Revenue Bonds, in whole or in 
part, at any time after they have been outstanding for 10 
years, an equal principal amount of the Collateral Bonds will 
be redeemed at an initial premium of 3% declining by '/2% 
every year. Because interest accrues in respect of the 
Collateral Bonds until satisfied by payments under the 
Agreements, “annual interest charges” in respect of the 
Collateral Bonds will be included in computing the “interest 
earnings requirement” restricting the amount of first mort- 
gage bonds which may be issued and sold to the public in 
relation to Georgia's net earnings. The Collateral Bonds will 
be issued on the basis of unfunded net property additions. 


The indentures will provide that, upon deposit with the 
Trustee of funds sufficient to pay or redeem all or any part 
of the Revenue Bonds, or upon direction to the Trustee by 
Georgia to so apply funds available therefor, or upon 
delivery of outstanding Revenue Bonds to the Trustee by or 
for the account of Georgia, the Trustee will be obligated to 
deliver to Georgia or for the account of Georgia the Collat- 
eral Bonds then held as collateral in an aggregate principal 
amount equal to the aggregate principal amount of Revenue 
Bonds for the payment or redemption of which such funds 
have been deposited or applied or which shall have been so 
delivered. 


In order to comply with the appropriate statute of the State 
of Georgia, it will be necessary for Georgia to convey the 
Authorities such portion of the Projects as are now owned 
by Georgia (“Existing Facilities”) subject to the Mortgage. 
Under the Agreements, Georgia will receive, out of the 
proceeds of the Revenue Bonds, an amount equal to 
Georgia's original cost for the Existing Facilities. The Exist- 
ing Facilities will thereupon become a part of the Projects 
which are to be provided by the Authorities and which 
Georgia proposes to purchase as provided in the Agree- 
ments. 


It is contemplated that the Revenue Bonds will be sold by 
the Authorities pursuant to arrangements with one or more 
underwriters. In accordance with the laws of the State of 
Georgia, the interest rate to be borne by the Revenue 
Bonds will be fixed by the Authorities. Georgia will not be 
party to the underwriting arrangements for the Revenue 
Bonds. Bond counsel are to issue an opionion that interest 


on the Revenue Bonds will be exempt from Federal income : 


taxation. Georgia has been advised that the annual interest 
rates on obligations, the interest on which is tax exempt, 
historically have been and can be expected at the time of 
issue of the Revenue Bonds, to be 1-1/2% to 2-'/2% lower 
than the rates of obligations of like tenor and comparable 
quality, interest on which is fully subject to Federal income 
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tax. 
A portion of the revenue bonds to be issued by each 


neous issue of revenue bonds (the “Small Issue Bonds’) 
whose tax exempt status depends upon Section 103(c)(6) of 
the Internal Revenue Code of 1954, as amended (relating to 
small issues involving the acquisition, construction, recon- 
struction or improvement of land or property of a character 
subject to the allowance for depreciation), rather than upon 
Section 103(c)(4)(F) (relating to providing air or water pollu- 
tion control facilities) of such Code. 


Authority may be issued as a separate but sue Bones @ 


The maximum principal amount of the Small Issue Bonds of 
any Authority is $1,000,000 and, if any Small Issue Bonds of 
an Authority are issued, the maximum principal amount will 
be issued. To the extent the Authorities issue Small Issue 
Bonds, the amount of Revenue Bonds issued by the Author- 
ities will be reduced so that the aggregate of the Revenue 
Bonds and Small Issue Bonds to be issued wil! not exceed 
the amounts set forth above. Separate Installment Sale 
Agreements and indentures will be provided in respect of 
the Small Issue Bonds which will be substantially similar to 
the Agreements and Indentures relating to the Revenue 
Bonds (aside from provisions relating to the kinds of facili- 
ties which may be financed thereby). The obligations of 
Georgia under the separate Installment Sales Agreements 
relating to such series of Small issue Bonds would be 
secured by a separate series of Georgia's first mortgage 
bonds issued under the Mortgage upon terms substantially 
similar to the Collateral Bonds relating to the Revenue 
Bonds. The Small Issue Bonds would be marketed contem- 
poraneously with the Revenue Bonds. 


The application-declaration states that the fees incident @ 


the proposed disposition of the Existing Facilities, the issu- 
ance of the Collateral Bonds and the acquisition of the 
Projects (as distinguished from and excluding fees and 
expenses incident to the sale of the Revenue Bonds by the 
Authorities payable out of the proceeds of such sale) are to 
be filed by amendment. It is stated that the issuance of the 
Collateral Bonds is subject to the jurisdiction of the Georgia 
Public Service Commission and that no other State commis- 
sion and no Federal commission, other than this Commis- 
sion, has jurisdiction in respect thereof. It is stated that no 
other aspect of the proposed transactions is subject to the 
jurisdiction of any State commission or Federal commission, 
other than this Commission. Georgia states further that the 
competitive bidding requirements of Rule 50 in respect of 
the issuance of the Collateral Bonds are inappropriate under 
the circumstances described herein, inasmuch as the Col- 
lateral Bonds are to be issued and pledged solely to secure 
Georgia's obligations to the Authorities and no public offer- 
ing of the Collateral Bonds is to be made. 


NOTICE |S FURTHER GIVEN that any interested person 
may, not later than October 1, 1976, request in writing that a 
hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said application-declaration which he 
desires to controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A copy of 


such request should be served personally or by mail “9 
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the applicant-declarant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any time 
after said date, the application-declaration, as amended or 
as it may be further amended, may be granted and permit- 
ted to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under the Act, 
or the Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, includ- 
ing the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19674/September 9, 1976 


In the Matter of 


INDIANA & MICHIGAN ELECTRIC COMPANY 
Fort Wayne, Indiana 46801 


(70-5882) 


ORDER AUTHORIZING PROPOSED SALE OF UTILITY 
ASSETS 


Indiana & Michigan Electric Company (‘I&M"), an electric 
utility subsidiary company of American Electric Power Com- 
pany, Inc. (“AEP”), a registered holding company, has filed 
a declaration with this Commission pursuant to Section 
12(d) of the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 44 promulgated thereunder regarding the 
following proposed transaction. 


1&M proposes to sell to the United Telephone Company of 
Indiana, Inc. (“United”), which is not affiliated with either 
1&M or AEP, 2587 of |&M’s poles located in certain portions 
of the State of Indiana in which both companies operate. 


The purchase is made pursuant to a Joint Use Agreement 
between i&M and United dated January 1, 1969. By this 
agreement, either party has the option to purchase from the 
other any number of poles up to the number necessary to 
obtain the objective percentage by that party of the jointly- 
used poles specified in the agreement. United has exer- 
cised its option to purchase 2587 of I&M’s poles which will 
give it ownership of 45% of the jointly-used poles under the 
agreement. The selling price, which is based on the depre- 
ciated replacement cost, will be $128,930. The original 
installed cost of these facilities was $138,686. 


No legal or other fees, commissions or expenses are to be 
paid or incurred by |&M, AEP or any associate company in 
connection with the proposed transaction except for the 
nominal expenses, estimated not to exceed $2,300. The 
Public Service Commission of Indiana has authorized the 
proposed transaction. No other state commission and no 
federal commission, other than this Commission, has juris- 
diction over the proposed transaction. 


Due notice of the filing of said declaration has been given in 
the manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 19647), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said declaration be permitted 
to become effective: 


IT |S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said declaration be, and it 
hereby is, permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19675/September 9, 1976 


In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
80 Pine Street 
New York, New York 10005 


PENNSYLVANIA ELECTRIC COMPANY 
1001 Broad Street 
Johnstown, Pennsylvania 15907 


WATERFORD ELECTRIC LIGHT COMPANY 
Waterford, Pennsylvania 16441 


(70-5898) 


NOTICE OF PROPOSED ACQUISITION OF CAPITAL 
STOCK OF ONE SUBSIDIARY BY A SECOND SUBSIDI- 
ARY AND MERGER OF THE TWO SUBSIDIARIES 


NOTICE IS HEREBY GIVEN that General Public Utilities 
Corporation ("GPU"), a registered holding company, and 
two of its electric utility subsidiary companies, Pennsylvania 
Electric Company (‘‘Penelec’) and Waterford Electric Light 
Company (‘Waterford’), have filed an application-declara- 
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tion with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (‘Act’), designating Sections 
9(a), 10, 12(b), 12(d), and 12(f) of the Act and Rules 43, 44, 
and 45 promulgated thereunder as applicable to the pro- 
posed transactions. All interested persons are referred to 
the application-declaration, which is summarized below, for 
a complete statement of the proposed transactions. 


Penelec proposes to acquire from GPU all of the issued and 
outstanding capital stock (‘stock’) of Waterford. The trans- 
fer of the stock will be a contribution to capital by GPU to 
Penelec. GPU's carrying value for the stock as of June 30, 
1976 was $903,363.72, computed on the basis of (a) the fair 
market value of the shares of GPU common stock delivered 
by GPU to shareholders of Waterford in 1968 in exchange 
for the Waterford capital stock, (b) GPU's cost of acquisition 
of the stock, (c) subsequent cash capital contributions made 
by GPU to Waterford ($515,000 as of June 30, 1976) and 
(d) Waterford's net loss since acquisition ($100,581 as of 
June 30, 1976). 


The business of Waterford is confined to the purchase, 
distribution, and sale of electric power and energy in a 
relatively small area located entirely within the existing 
service area of Penelec, approximately 15 miles from the 
City of Erie, Pennsylvania. At June 30, 1976, Waterford 
served 1,254 residential customers, 163 commercial and 
industrial customers and one street lighting customer. 
Waterford purchases from Penelec its entire requirements 
of electric power and energy. 


Immediately after Penelec’s acquisition of the Waterford 
stock, Waterford and Penelec propose to adopt a plan of 
merger for the merger of Waterford into Penelec. Upon such 
merger, Penelec will carry the Waterford assets at net 
original cost ($736,438 at June 30, 1976). 


It is stated that the Pennsylvania Public Utility Commission 
has jurisdiction over the proposed transactions and that no 
other state commission and no federal commission, other 
than this Commission, has jurisdiction over the proposed 
transactions. Fees and expenses to be incurred in connec- 
tion with the proposed transactions are to be supplied by 
amendment. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 5, 1976, request in writing that a 
hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said application-declaration which he 
desires to controvert: or he may request that he be notified if 
the Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail upon 
the applicants-declarants at the above-stated addresses, 
and proof of service (by affidavit or, in case of an attorney at 
law, by certificate) should be filed with the request. At any 
time after said date, the application-declaration, as filed or 
as it may be amended, may be granted and permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as pro- 
vided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request a 
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hearing or advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, includ- 


ing the date of the hearing (if ordered) and any postpone- é 


ments thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9425/September 3, 1976 


In the Matter of 


SOURCE CAPITAL, INC. 
1888 Century Park East 
Los Angeles, California 90067 


and 


WELDED TUBE CO. OF AMERICA 
2400 S. Weccacoe Avenue 
Philadelphia, Pennsylvania 19148 


(812-3996) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 17(b) OF THE ACT FOR AN ORDER EXEMPT- 
ING PROPOSED TRANSACTION FROM SECTION 17(a) 
OF THE ACT 


NOTICE IS HEREBY GIVEN THAT Source Capital, Inc. 
(“Source”), a closed-end, diversified management invest- 
ment company registered under the Investment Company 
Act of 1940 (the ‘“‘Act’”), and Welded Tube Co. of America 
(“Welded Tube”), (collectively referred to as “Applicants”), 
have filed an application on July 23, 1976, for an order 
pursuant to Section 17(b) of the Act exempting from the 
provisions of Section 17(a) of the Act a proposed purchase 
from Source by Welded Tube of (i) $1,422,952 principal 
amount of Welded Tube's 7% Senior Subordinated Notes 
due April 21, 1984 (the ‘“Notes”); (ii) warrants exercisable 
until April 21, 1984, evidencing the right to purchase 53,600 
shares of Welded Tube’s common stock, $1.00 par value, at 
an exercise price of $10.28 per share (the “Warrants”); and 
(iii) 107,125 shares of Welded Tube’s common stock, $1.00 
par value (the “Common Stock”), for an aggregate pro- 
posed purchase price of $2,279,952 plus any accrued 
interest on the Notes. The Notes, the Warrants, and the 
Common Stock are hereinafter collectively referred to as the 
“Securities.” All interested persons are referred to the 
application on file with the Commission for a statement of 
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the representations container therein, which are summa- 
rized below. 


According to the application, Welded Tube is a Pennsylva- 
nia corporation which is primarily engaged in the manufac- 
ture and sale of welded steel tubing, and its common stock 
(as well as two classes of its publicly-held debentures) is 
listed on the American Stock Exchange. 


Source states that its investment objective is to seek capital 
appreciation with sufficient current income to meet the 
dividend requirements of its outstanding preferred stock. At 
June 30, 1976, Source had to total net assets of 
$175,064,288, of which approximately $50,000,000 con- 
sisted of investments in restricted securities, including the 
Securities which are the subject of the proposed transaction 
described herein. 


The application states that the Notes and the Warrants were 
purchased by source from Welded Tube in a private place- 
ment on April 23, 1969, at an aggregate purchase price of 
$2,143,000, which was equal to the original principal 
amount of the Notes, and that such principal amount of the 
Notes purchased by Source has been reduced to 
$1,422,952 by mandatory prepayments of principal of 
$180,012 in each of the years from 1973 through 1976. The 
Notes provide for such prepayments to continue through 
1983 with the remaining balance of $162,868 payable in 
1984. 


The application further states that the Notes and the War- 
rants are not publicly traded, although, at the request of 
Source, Welded Tube is obligated at its expense to effect 
registration of the Notes and the Warrants (and underlying 
shares) under the Securities Act of 1933 and to effect 
qualification under the Trust Indenture Act of 1939. Appli- 
cants state that the Notes and the Warrants may be 
deemed to be restricted securities while held by Source. 


Applicants state that the Common Stock was purchased by 
Source in a private placement on April 23, 1969, at a 
purchase price of $8.00 per share, and that a total of 53,563 
shares of the Common Stock were acquired by Source from 
the Estate of Philip Bailis, Deceased, and 53,562 shares of 
the Common Stock were acquired by Source from Louis 
Bailis, who was then, and is now, the President and 
Chairman of the Board of Directors of Welded Tube. Appli- 
cants further state that the Common Stock may.be deemed 
restricted securities while held by Source, and, in the 
absence of registration under the Securities Act of 1933, 
may be sold only pursuant to applicable exemptions there- 
from. Applicants state that Source does have certain regis- 
tration rights with respect to the Common Stock; however, 
these rights are solely dependent on continued ownership of 
the Notes, the Warrants, or the shares issuable upon 
exercise of the Warrants, unless Source pays the costs of 
registration. 


Section 2(a)(3) of the Act, in part, defines an “affiliated 
person” of another person as 


... (A) any person directly or indirectly owning, con- 
trolling, or holding with power to vote, 5 per centum or 
more of the outstanding voting securities of such other 
person; (B) any person 5 per centum or more of 


whose outstanding voting securities are diectly or 
indirectly owned, controlled, or held with power to vote 
by such other person ... (D) any officer, director, 
partner, copartner, or employee of such other person. 


Applicants state that the 107,125 shares of Common Stock 
of Welded Tube owned by Source constitute 10.2% of the 
1,045,943 shares of Common Stock outstanding, and that, 
by reason of Source’s ownership of more than 5% of the 
total outstanding voting securities of Welded Tube, Welded 
Tube is an “affiliated person” of Source as that term is 
defined in Section 2(a)(3) of the Act. Applicants further 
assert that there is no affiliation between Welded Tube and 
Source other than the described Common Stock ownership. 


Section 17(a) of the Act, in part, provides that it shall be 
unlawful for any affiliated person of a registered investment 
company, or any affiliated person of such a person, acting 
as a principal, knowingly to sell to or purchase from such 
investment company any security or other property. 


Section 17(b) of the Act provides that the Commission, upon 
application, shall exempt from the provisions of Section 
17(a) a proposed transaction if evidence establishes that 
the terms of the proposed transaction, including the consid- 
eration to be paid or received, are fair and reasonable and 
do not involve any overreaching on the part of any party 
concerned, and that the proposed transaction is consistent 
with the policy of each registered investment company 
concerned and the general purposes of the Act. 


Applicants assert that the proposed transaction is reasona- 
ble and fair and does not involve overreaching on the part of 
any person concerned. In support of this assertion, Appli- 
cants state that the proposed purchase price for the Com- 
mon Stock ($8.00 per share for an aggregate of $857,000) 
is equal to that paid by Source in 1969, and is within the 
range at which such shares traded on the American Stock 
Exchange during 1976 (from a high sales price of $8.50 per 
share to a low of $5.50 per share) and is equal to the 
closing price of $8.00 per share (on a trading volume of 400 
shares) on June 4, 1976, the date on which the offer to 
purchase was made. The Applicants state that the market 
prices for the shares of common stock of Welded Tube 
traded on the American Stock Exchange have ranged from 
a low of $2.00 to a high of $6.12 in 1973, from $3.12 to 
$7.00 in 1974, and from $5.62 to $9.00 in 1975. 


The Applicants further state that the book value per share of 
the Common Stock was approximately $16.41 on January 
31, 1976, the close of the last fiscal year of Welded Tube, 
and that earnings per share for the fiscal years ended 
January 31 of each of the past eight years were as follows: 


1976 $1.94 
1975 4.94 
1974 71 
1973 21 
1972 (.14) 
1971 (.16) 
1970 19 
1969 58 


Thus, Applicants state, the proposed purchase price of the 
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Common Stock is approximately one-half of the book value 
per share, and for the three-year period ended January 31, 
1976, is slightly over three times the average annual earn- 
ings per share. The application states that Welded Tube has 
not paid a cash dividend since 1962. 


The application states that the proposed purchase price for 
the Notes and the Warrants ($1,422,952 plus any accrued 
interest on the Notes) is equal to the current principal 
amount of the Notes, and that the Notes are, therefore, 
being purchased at a discount. Applicants state that the 
proposed purchase price for the Notes and Warrants is the 
same as the price Welded Tube has agreed to pay for the 
purchase of similar securities from an insurance company 
which also acquired such securities in the 1969 private 
placement. According to the application, the insurance com- 
pany presently owns no shares of Welded Tube’s common 
stock, having tendered its common stock to Welded Tube in 
1975 as part of an Exchange Offer in which Welded Tube 
offered its 10% Subordinated Debentures due 1995 at 
$10.00 principal amount for each share of common stock 
tendered. Applicants state that approximately 419,000 
shares of its common stock were purchased by Welded 
Tube pursuant to that Exchange Offer. Applicants state that 
the closing of the proposed transaction with the insurance 
company is conditional on the closing of the proposed 
transaction which is the subject of this application. 


Source states that during the past several years, it has been 
reducing the percentage of its assets which are invested in 
restricted securities, and that it has determined to dispose of 
the Securities based upon its evaluation thereof as portfolio 
securities in comparison with alternative investment oppor- 
tunities in freely traded securities. Source maintains that it 
desires to sell this position in order to utilize the funds 
available therefrom for investments in freely traded securi- 
ties. 


Source states its belief that the proposed transaction is 
beneficial to it because it will receive a purchase price 
approximating its estimate of the value of the Securities 
without the risks inherent in alternative means of liquidating 
this investment. It further believes that the proposed trans- 
action eliminates the market risks which would otherwise be 
incurred during the registration process and during the 
period of time required to sell the Securities. In addition, 
Source states that it would not incur any underwriting or 
brokerage commissions or expenses in connection with the 
proposed transaction. 


Welded Tube asserts that the terms of the proposed trans- 
action are the result of “arm’s length” negotiations between 
it and Source, and that, in the judgment of itself and its 
investment banker, such terms are reasonable and fair and 
do not involve overreaching on the part of either party. 


Welded Tube states in the application that it believes that 
the purchase of the Securities is in its best interests and in 
the best interests of its shareholders. It states that a number 
of factors, including the book value and market price of its 
common stock, the burden and potential dilution presented 
by the continued existence of the Warrants, the costs of 
federal securities registration and trust indenture qualifica- 
tion, the release of Welded Tube from affirmative and 
negative convenants in favor of Source under the Notes, 
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and the difficulties both to the maintenance of an orderly 
market in its common stock and its future flexibility, all 
served to make the repurchase of the Securities under the 
terms agreed upon, beneficial to Welded Tube. 


The application states that Welded Tube considers it signifi- 
cant that the purchase price for the Common Stock (as well 
as the exercise price of the Warrants) is substantially less 
than the book value of its common stock, and that therefore 
the effect of the purchase of the Common Stock would be to 
increase the book value per share of Welded Tube common 
stock. Welded Tube further states, however, that it has 
recently called for redemption $2,193,000 outstanding prin- 
cipal amount of its 7% Senior Subordinated Convertible 
Debentures which are convertible at $7.00 per share, and 
that, in the event these holders choose to convert prior to 
redemption, such conversions would reduce book value per 
share. Therefore, Welded Tube states that it is unable at the 
present time to predict the net effect of the proposed 
purchase of the Common Stock and the possible conver- 
sions of Debentures on book value per share. 


Welded Tube states that it will also avoid the substantial 
expense of registration of the Securities under the Securi- 
ties Act of 1933 (and qualification under the Trust Indenture 
Act of 1939) which may be required by Source as an 
alternative means of liquidating its investment, and that the 
proposed transaction would also avoid the disorderly impact 
on the market which could result from an offering or 
offerings of such a substantial block of securities. 


Moreover, Welded Tube asserts that for the life of the 
Warrants, Source would have the opportunity to profit from 
a rise in the market for Welded Tube common stock with a 
resulting dilution of the interests of other Welded Tube 
shareholders. It also asserts that the terms under which 
Welded Tube could obtain additional capital during the 
period for which the Warrants are exercisable could be 
adversely affected and Source could be expected to exer- 
cise the Warrants at a time when Welded Tube would, in all 
likelihood, be able to obtain any needed additional capital by 
a new offering of securities on terms more favorable than 
those provided for by the Warrants. 


Welded Tube maintains that the purchase of the Warrants 
will enable it to avoid the substantial and continual expense 
and burden it would be obligated to incur in keeping a 
registration statement current with respect to the Warrants 
and the shares of its common stock issuable thereunder. 
Welded Tube states that it is aware that the continuation of 
an effective registration statement covering the Warrants 
until 1984 would be costly and would involve burdensome 
expenditures of time by its officers and employees. In 
addition, Welded Tube states that any liquidation by Source 
of the Securities under a registration statement over a 
sustained period of time could interfere with Welded Tube’s 
ability to raise capital through the sale of its securities. 


The application states that, while the interest rate on the 
Notes is fixed at an attractive level to Welded Tube, the 
mandatory prepayment provisions reduce the average ma- 
turity of the Notes to about three years and result in an 
effective debt service of a large amount in comparison to 
the remaining balance. 





‘ 
Y 


<n 





<=> 


eM Ne I = RRM am 


—s 
~~ 











~*~ 


<n 





=> 





_s 











According to the application, Wertheim & Co., Inc. (“‘Werth- 
eim"), a member firm of the New York Stock Exchange, 
acted as the agent for Welded Tube in negotiating the terms 
of the proposed transaction, and these negotiations princi- 
pally were conducted by James A. Harmon, a Vice Presi- 
dent and Chairman of the Investment Banking Committee of 
Wertheim. Welded Tube states that it has been advised by 
Mr. Harmon that he does not control Wertheim. In addition, 
the application states that Mr. Harmon has served as a 
Director of Welded Tube since 1967, and that he has been 
an officer of Wertheim since 1974. Upon consummation of 
the proposed transaction, Wertheim will be entitled to re- 
ceive from Welded Tube a broker’s commission of 1% of the 
purchase price, and Mr. Harmon's compensation will not 
exceed that amount. 


Applicants assert that neither Wertheim nor Mr. Harmon is 
an “affiliated person” of Source under Section 2(a)(3) of the 
Act and that neither Wertheim nor Mr. Harmon have acted 
as a broker for Source, or as a principal in connection with 
the purchase or sale of any securities by Source during the 
last two years. 


Applicants contend that the proposed transaction is the 
result of “arm’s length” negotiations between Source and 
Welded Tube and that, for the reasons discussed in the 
application and summarized above, the transaction is bene- 
ficial to both parties concerned. Applicants also state that 
the proposed transaction is consistent with the investment 
policies of Source and the general purposes of the Act as 
expressed in Section 1 thereof. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 27, 1976, at 5:30 p.m., 
submit to the Commission in writing a request for a hearing 
on the matter, accompanied by a statement as to the nature 
of his interest, the reason for such request, and the issues, 
if any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon Applicants at the address 
stated above. Proof of such service (by affidavit or, in case 
of an attorney at law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the Act, an 
order disposing of the application will be issued as of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's own 
motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9427/September 3, 1976 


In the Matter of 


SECURE LIFE INVESTMENT TRUST 
P. O. Box 4484 
Tucson, Arizona 85717 


(811-1748) 


NOTICE OF PROPOSAL TO TERMINATE REGISTRA- 
TION PURSUANT TO SECTION 8(f) OF THE ACT. 


NOTICE IS HEREBY GIVEN that the Commission pro- 
poses, pursuant to Section 8(f) of the Investment Company 
Act of 1940 (‘Act’), to declare by order upon its own motion 
that Secure Life Investment Trust (“SLIT”), registered under 
the Act as an open-end, diversified, management invest- 
ment company, has ceased to be an investment company 
as defined in the Act. 


Information in the Commission's files indicates that SLIT 
was organized as an Arizona corporation on February 9, 
1963, and that it filed a Notification of Registration under the 
Act on Form N-8A on October 21, 1968, in connection with 
a proposed offering of its securities. However, no registra- 
tion statement in respect of such securities has been filed 
pursuant to the Securities Act of 1933. 


Mr. Edwin A. Kerschke, SLIT’s president, has made the 
following representations to the Commission staff: (1) that, 
as of June 30, 1976, SLIT had net assets of $169,040; (2) 
that all the outstanding capital stock of SLIT, consisting of 
12,582 shares of common stock, is owned by six members 
of the Kerschke family; (3) that no securities of SLIT have 
been sold to the public; and (4) that SLIT’s board of 
directors has determined that there will be no public offering 
of its securities. 


Section 8(f) of the Act provides, in part, that when the 
Commission on its own motion finds that a registered 
investment company has ceased to be an investment com- 
pany, it shall so declare by order, and, upon the effective- 
ness of such order, the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 28, 1976, at 5:30 p.m., 
submit to the Commission in writing a request for a hearing 
on this matter accompanied by a statement as to the nature 
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of his interest, the reason for such request, and the issues, 
if any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon SLIT at the address set 
forth above. Proof of such service (by affidavit or, in case of 
an attorney-at-law, by certificate) shall be filed contempora- 
neously with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, an order 
disposing of the matter will be issued as of course following 
said date unless the Commission thereafter orders a hear- 
ing upon request or upon the Commission's own motion. 
Persons who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9428/September 7, 1976 


In the Matter of 


LIGHTHOUSE FUND B, INC. 
2211 Congress Street 
Portland, Maine 04112 


(811-1994) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


On August 9, 1976, a notice was issued (Investment Com- 
pany Act Release No. 9391) stating that Lighthouse Fund B, 
Inc. (“Applicant”), registered under the Investment Com- 
pany Act of 1940 (the “Act') as a diversified, open-end, 
management investment company, had filed an application 
on July 20, 1976, pursuant to Section 8(f) of the Act, for an 
order of the Commission declaring that Applicant has 
ceased to be an investment company as defined in the Act. 


The notice gave interested persons an opportunity to re- 
quest a hearing, and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company. Ac- 
cordingly, 

IT IS ORDERED, pursuant to Section 8(f) of the Act, that 
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the registration of Lighthouse Fund B, Inc. under the Act 
shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9429/September 7, 1976 


In the Matter of 


USLIFE FUNDS, INC. 
One Exchange Place 
Jersey City, New Jersey 07302 


and 


ROBERT H. CRAFT 
1230 Avenue of the Americas 
New York, New York 10020 


(812-4021) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR EXEMPTION FROM 
SECTION 2(a)(19) OF THE ACT. 


NOTICE IS HEREBY GIVEN THAT USLIFE Funds, Inc. 
(“Company”), a Maryland corporation registered under the 
Investment Company Act of 1940 (‘Act’) as an open-end, 
diversified, management investment company, and Robert 
H. Craft (‘Craft’), a director of the Company, (hereinafter 
together referred to as “Applicants’), have filed an applica- 
tion on August 25, 1976, and an amendment thereto on 
September 7, 1976, for an order of the Commission pur- 
suant to Section 6(c) of the Act declaring that Craft shall not 
be deemed an “interested person” of the Company, its 
principal underwriters or its investment adviser within the 
meaning of Section 2(a)(19) of the Act solely by reason of 
his status as a director of the Massachusetts Mutual Life 
Insurance Company (‘Mass Mutual’), and a director of 
Mass Mutual Corporate Investors, Inc. (‘Corporate Inves- 
tors”), and of Mass Mutual Income Investors, Inc. (“Income 
Investors’). All interested persons are referred to the appli- 
cation on file with the Commission for a statement of the 
representations contained therein, which are summarized 
below. 


According to the application, Craft, a director of the Com- 
pany, is also a director and member of the Executive and 
Investment Policy Committees of Mass Mutual, a broker- 
dealer registered under the Securities Exchange Act of 
1934. Mass Mutual, an insurance company, is also the 
investment adviser to, and sponsor of, Corporate Investors 
and Income Investors, both of which are closed-end man- 


agement investment companies registered under the Act. # 
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The Applicants state that Mass Mutual has registered as a 
broker-dealer solely because it sells variable annuities, and 
that it does not otherwise act as a broker-dealer in any 
capacity. 


USLIFE Mutual Funds Management Corp. (‘Funds Man- 
agement’), a wholly-owned subsidiary of USLIFE Corpora- 
tion, is the Company's current investment adviser and one 
of its principal underwriters. The application states that 
National Life Investment Management Company, Inc., a 
wholly-owned subsidiary of National Life Insurance Com- 
pany (which is a mutual life insurance company), and 
USLIFE Corporation have reached an agreement whereby 
National Life Investment Management Company, Inc. would 
acquire (the “Acquisition”) on or about September 30, 1976, 
all the outstanding stock of Funds Management. Upon the 
Acquisition, National Life Investment Management Com- 
pany, Inc. will become the sole stockholder and new parent 
of Funds Management, and Funds Management's name will 
be changed to National Life Investment Advisors, Inc. 


Funds Management and USLIFE Equity Sales Corp., a 
wholly-owned subsidiary of USLIFE Corporation, both cur- 
rently act as principal underwriters for shares of the Com- 
pany. Applicants state that the board of directors of the 
Company has approved proposed new underwriting agree- 
ments with National Life Investment Advisors, Inc., and with 
Equity Services, Inc., a wholly-owned subsidiary of National 
Life Investment Management Company, Inc. The proposed 
new underwriting agreements will each become effective 
upon the Acquisition. The new underwriting agreement with 
National Life Investment Advisors, Inc., will replace the 
existing agreement with Funds Management which would 
terminate automatically upon the Acquisition. The new un- 
derwriting agreement with Equity Services, Inc. will replace 
the existing underwriting agreement with USLIFE Equity 
Sales Corp. which will terminate by mutual consent upon 
the Acquisition. 


Section 2(a)(19)(A)(iii) of the Act includes, within the defini- 
tion of “interested person” of an investment company, “any 
interested person of any investment adviser of or principal 
underwriters for such company.” 


Both Section 2(a)(19)(A)(v) of the Act, with respect to an 
“interested person” of an investment company, and Section 
2(a)(19)(B)(v) of the Act, with respect to an “interested 
person’ of a principal underwriter or investment adviser to 
an investment company, define an “interested person” to 
include “any broker or dealer registered under the Securi- 
ties Exchange Act of 1934 or any affiliated person of such a 
broker or dealer.” 


Applicants state that although Craft is not a registered 
broker-dealer, he is a director, and therefore an affiliated 
person, of Mass Mutual and consequently would be, upon 
the Acquisition, an “interested person” of the Company, 
National Life Investment Advisors, Inc., and Equity Services, 
Inc. within the meaning of Section 2(a)(19) of the Act 


The Application states that, upon the Acquisition and sub- 
ject to election by the Company's shareholders, the Com- 
pany's board of directors will be increased to nine members 
and will be composed, among oihers, of (1) Craft, and (2) 
two other persons affiliated with National Life Investment 


Management Company, Inc. and National Life Insurance 
Company, and therefore “interested persons” of the Com- 
pany, its adviser, and its principal underwriters. 


Section 2(a)(4) of the Act includes, within the definition of 
“assignment”, any transfer of a controlling block of the 
assignor's outstanding voting securities by a security holder 
of the assignor. 


Section 15(f)(1) of the Act provides, in part, that an invest- 
ment adviser of a registered investment company or an 
affiliated person of such investment adviser may receive 
any amount or benefit in connection with the sale of an 
interest in such investment adviser which results in the 
assignment of an investment advisory contract with such 
company, if certain specified conditions are met. One of 
those conditions, set forth in Section 15(f)(1)(A), is that, for 
a period of three years after the time of such action, at least 
75 per centum of the members of the board of directors of 
such registered company are not “interested persons’ of 
either the investment adviser or the predecessor investment 
adviser of such company. 


Thus, the Company may not meet the conditions specified 
in Section 15(f)(1)(A) if Craft is deemed to be an “interested 
person” of National Life Investment Advisors, Inc. or Funds 
Management. 


On May 10, 1973, an order of the Commission (Investment 
Company Act Release No. 7812) was issued pursuant to 
Section 6(c) of the Act declaring that Craft shall not be 
deemed an “interested person’ of a predecessor of the 
Company by reason of his status as a director of Mass 
Mutual. The Company states its belief that it is in the 
Company's best interests that Craft continue to serve as a 
disinterested director of the Company and thereby assure 
that it has as many disinterested directors as possible to act 
for all purposes under the Act. 


In view of the foregoing, Applicants request an order declar- 
ing that Craft, effective upon the Acquisition, shall not be 
deemed to be an “interested person” of the Company, its 
principal underwriters, or its investment adviser (including 
any predecessor adviser). 


Applicants assert that Craft has no relationship with the 
Company or with Funds Management and will have no 
relationship after the Acquisition with the Company, National 
Life Investment Advisors, Inc. or Equity Services, Inc., other 
than through his position as director and as a shareholder of 
the Company. According to the application, Craft is not an 
officer of Mass Mutual or of any affiliated company of Mass 
Mutual, nor is he or will he be, upon the Acquisition, an 
officer of National Life Insurance Company, National Life 
Investment Management, Company, Inc., National Life In- 
vestment Advisors, Inc., Equity Services, Inc., USLIFE Eq- 
uity Sales, Inc., or USLIFE Corporation. 


The application states that the company represents and 
warrants to the Commission that the Company has not and, 
so long as Craft is a director of the Company, will not, 
knowingly purchase any securities from or through, or sell 
any securities to, for or through, Mass Mutual. 


Applicants state their belief that Craft has been, and is in 
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fact, an independent director of the Company and that his 
relationship with the Company is in no way altered by his 
being a director of Mass Mutual. Applicants state that they 
have no doubt that Craft will be able to discharge his duties 
as director of the Company free from any conflicts of 
interest and that he will exercise the impartial judgment on 
behalf of the Company and their shareholders which is 
expected of an independent director. 

Section 6(c) of the Act provides, in part, that the Commis- 
sion, by order upon application, may conditionally or uncon- 
ditionally exempt any person or transaction from any provi- 
sion of the Act or of any rule or regulation thereunder, if and 
to the extent that such exemption is necessary or appropri- 
ate in the public interest and consistent with the protection 
of investors and the purposes fairly intended by the policy 
and provisions of the Act. 


NOTICE !S FURTHER GIVEN that any interested person 
may, not later than September 28, 1976, at 5:30 p.m., 
submit to the Commission in writing a request for a hearing 
on the matter accompanied by a statement as to the nature 
of his interest, the reason for such request, and the issues, 
if any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon Applicants at the address 
stated above. Proof of such service (by affidavit or, in case 
of an attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule O-5 of 
the Rules and Regulations promulgated under the Act, an 
order disposing of the application will be issued as of course 
following said date, unless the Commission thereafter or- 
ders a hearing upon request or upon the Commission's own 
motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9430/September 7, 1976 


In the Matter of 

GREENWICH LIQUIDITY RESERVE, INC. 

124 Greenwich Avenue 

Greenwich, Connecticut 06830 

(811-2531) 

NOTICE OF PROPOSAL TO TERMINATE REGISTRA- 
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TION PURSUANT TO SECTION 8(f) OF THE INVEST- 
MENT COMPANY ACT OF 1940 


NOTICE IS HEREBY GIVEN that the Commission pro- 
poses, pursuant to Section 8(f) of the Investment Company 
Act of 1940 (‘Act’), to declare by order on its own motion 
that Greenwich Liquidity Reserve, Inc. (“Fund”), registered 
under the Act as an open-end, non-diversified management 
investment company, has ceased to be an investment 
company as defined in the Act. 


The Commission files contain the following information 
concerning the Fund. The Fund was incorporated under the 
laws of Connecticut on August 5, 1974 and registered under 
the Act on October 8, 1974. On March 29, 1975 the Fund's 
shareholders unanimously voted to liquidate the Fund. 


According to the Fund’s president, upon liquidation each 
shareholder received the entire sum of money which he had 
paid in for shares plus interest allocated in accordance with 
the Fund's registration statement, and no shareholder suf- 
fered a financial loss of any kind. The Fund presently has no 
shareholders or assets and has been dissolved pursuant to 
the laws of Connecticut. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission, on its own motion or upon 
application, finds that a registered investment company has 
ceased to be an investment company, it shall so declare by 
order which may be made upon appropriate conditions if 
necessary for the protection of investors, and upon taking 
effect of such order the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than September 30, 1976, at 5:30 p.m., 
submit to the Commission in writing a request for a hearing 
on the matter accompanied by a statement as to the nature 
of the interest, the reason for such request and the issues, if 
any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission should order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon the Fund at the address 
stated above. Proof of such service (by affidavit or in case 
of an attorney-at-law by certificate) shall be filed contempor- 
aneously with the request. As provided by Rule O-5 of the 
Rules and Regulations promulgated under the Act, an order 
disposing of the application may be issued as of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's own 
motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9431/September 8, 1976 


In the Matter of 


TDP&L INVESTMENT ACCOUNT ‘‘B”, INC. 
28 State Street 
Boston, Massachusetts 02109 


(811-2440) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT TDP&L INVESTMENT ACCOUNT “B”, 
INC. HAS CEASED TO BE AN INVESTMENT COMPANY 


On August 5, 1976, a notice was issued (Investment Com- 
pany Act Release No. 9389) that TDP&L Investment Ac- 
count “B”, Inc. (“TDP&L’), registered under the Investment 
Company Act of 1940 (the “Act’) as an open-end, diversi- 
fied management investment company, had filed an appli- 
cation on May 26, 1976, for an order of the Commission 
pursuant to Section 8(f) of the Act, declaring that TDP&L 
has ceased to be an investment company as defined in the 
Act. 


The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that TDP&L 
has ceased to be an investment company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, that 
the registration of TDP&L Investment Account “B”, Inc., 
under the Act shall cease to be in effect. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9432/September 8, 1976 


In the Matter of 


EQUITABLE VARIABLE LIFE INSURANCE COMPANY 


and 


SEPARATE ACCOUNT | OF EQUITABLE VARIABLE 
LIFE INSURANCE COMPANY 


and 


THE EQUITABLE LIFE ASSURANCE SOCIETY OF THE 


UNITED STATES 
1285 Avenue of the Americas 
New York, New York 10019 


(812-3994) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTION 27(h)(3) OF 
THE ACT 


Equitable Variable Life Insurance Company (“EVLICO’), a 
stock life insurance company organized under the laws of 
the State of New York, Separate Account | of EVLICO, an 
open-end diversified management investment company reg- 
istered under the Investment Company Act of 1940 (‘Act’), 
and the Equitable Life Assurance Society of the United 
States, a mutual life insurance company organized under 
the laws of the State of New York and the parent of 
EVLICO, (collectively referred to as ‘“Applicants”) filed an 
application on July 21, 1976 pursuant to Section 6(c) of the 
Act for an order of exemption from Section 27(h)(3) in 
connection with the sale of variable life insurance contracts 
covering insureds less than three years of age. 


On August 12, 1976, the Commission issued a notice 
(Investment Company Act Release No. 9396) of the filing of 
the application. The notice gave interested persons an 
opportunity to request a hearing and stated that an order 
disposing of the application would be issued as of course 
unless a hearing should be ordered. No request for a 
hearing has been filed and the Commission has not ordered 
a hearing. 


The matter has been considered and it is found that the 
granting of the application is appropriate in the public 
interest and consistent with the protection of investors and 
the purposes fairly intended by the policy and provisions of 
the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from the provisions of Section 
27(h)(3) of the Act be, and hereby is, granted effective 
forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9433/September 8, 1976 


In the Matter of 

CONNECTICUT GENERAL LIFE INSURANCE COM- 
PANY 

CG VARIABLE ANNUITY ACCOUNT | 

CG VARIABLE ANNUITY ACCOUNT II 


and 
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CG EQUITY SALES COMPANY 
Hartford, Connecticut 06152 


(812-3904) 


NOTICE OF APPLICATION PURSUANT TO SECTION 11 
OF THE ACT FOR APPROVAL OF AN OFFER OF EX- 
CHANGE 


NOTICE IS HEREBY GIVEN that Connecticut General Life 
Insurance Company (‘CG Life’), a Connecticut stock life 
insurance company, CG Variable Annuity Account | (“VAA- 
I") and CG Variable Annuity Account II (“VAA-II"), separate 
accounts of CG Life registered under the Investment Com- 
pany Act of 1940 (‘Act’) as unit investment trusts, and CG 
Equity Sales Company (“Equity Sales"), the principal under- 
writer of VAA-I| and VAA-II (collectively referred to as 
Applicants’), have filed an application on February 2, 1976, 
and an amendment thereto on March 30, 1976, pursuant to 
Section 11 of the Act for an order approving a certain offer 
of exchange. All interested persons are referred to the 
application on file with the Commission for a statement of 
the representations therein which are summarized below. 


CG Life has established, pursuant to Connecticut law, two 
separate accounts, VAA-I and VAA-II, for the purpose of 
holding assets attributable to individual and group variable 
annuity contracts issued by CG Life. Contracts participating 
in VAA-I are offered in connection with (1) pension and 
profit-sharing plans or annuity plans qualified under either 
Section 401 or 403(a) of the Internal Revenue Code of 
1954, as amended (‘Code’), (2) annuity purchase plans 
adopted pursuant to Section 403(b) of the Code and (3) 
individual retirement account plans adopted pursuant to 
Section 408 of the Code. Contracts participating in VAA-II 
are offered in connection with annuity plans not entitled to 
such special tax treatment under the Code. 


Assets of VAA-| and VAA-Il are invested exclusively in 
shares of Companion Fund, Inc. (“Companion Fund") or 
Companion Income Fund, Inc. (“Companion Income 
Fund’), both registered under the Act as open-end manage- 
ment. investment companies, the investment adviser of 
which is CG Investment Management Company. Equity 
Sales and CG Investment Management Company are 
wholly-owned subsidiaries of Connecticut General Insur- 
ance Corporation, the parent corporation of CG Life. 


By means of post-effective amendments to the registration 
statements under the Securities Act of 1933 for the individ- 
ual contracts participating in VAA-I and VAA-II which were 
declared effective August 14, 1975, CG Life commenced 
offering a new type of individual variable annuity contract 
(“new contract’) which permits an owner to have the assets 
supporting the reserve liabilities attributable to his contract 
invested in shares of Companion Fund, Companion Income 
Fund or both during the period prior to the commencement 
of annuity payments. Assets attributable to other individual 
variable annuity contracts (‘existing contracts’) and to all 
group variable annuity contracts are invested exclusively in 
shares of Companion Fund. 


In connection with the offering of the new contract, there 


has been established in each of the two separate accounts 
(VAA-| and VAA-IIl) a Growth Division consisting of the 
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Companion Fund shares allocated thereto and an Income 
Division consisting of the shares of Companion Income 
Fund allocated thereto. An owner of a new contract is 
entitled to select whether payments are to be allocated to 
the Growth Division, the Income Division or both. Subject to 
certain conditions, the owner may change the allocation 
from time to time and may direct that all or part of the value 
of his new contract attributable to one separate account 
division be transferred to the other division. Upon the 
commencement of annuity payments, the value of the new 
contract attributable to the Growth Division will be applied to 
provide a variable annuity and the value attributable to the 
Income Division will be applied to provide a fixed-dollar 
annuity, unless the owner has elected otherwise. 


Applicants propose to permit owners of existing contracts 
which are in the accumulation period to exchange their 
contracts for new contracts participating in the same sepa- 
rate account and to have the values accumulated under 
existing contracts transferred to the new contracts without 
any deduction in connection therewith. State premium 
taxes, if any, incurred by CG Life as a result of a transfer will 
be deducted from the amount transferred or the applicable 
accumulation account. An owner of an existing periodic 
payment contract who exchanges for a new periodic pay- 
ment contract will, for purposes of determining the applica- 
ble sales and administrative charge to be deducted from 
purchase payments, be assumed to have held the new 
contract for the period of time he held the existing contract 
and, accordingly, will pay the charge at the same rate that 
he would have paid had he not exchanged. An owner of a 
single payment deferred contract who wishes to exchange 
will be permitted to add additional funds to his new contract 
at the time of the exchange. Although there will be no 
charge imposed with respect to any amounts transferred 
from the existing contract, a sales and administration charge 
will be imposed upon any additional funds added. However, 
the charge will be computed as if the additional funds had 
been added at the time the existing contract was originally 
purchased. The proposed exchange offer will expire on April 
30, 1977, or such later date established by CG Life. 


Section 11(a) of the Act makes it unlawful for any registered 
open-end company or principal underwriter therefor to make 
an offer to the holder of a security of such company or of 
any other open-end investment company to exchange his 
security for a security in the same or another such company 
on any basis other than the relative net asset values of the 
respective securities to be exchanged unless the terms of 
the offer have first been submitted to and approved by the 
Commission. Section 11(c) provides that, irrespective of the 
basis of exchange, the provisions of subsection (a) shall be 
applicable to any type of offer of exchange of the securities 
of registered unit investment trusts for the securities of any 
other investment company. 


Although Applicants consider that the exchange offer would 
not appear to involve any exchange of a security of a 
registered unit trust for the security of any other investment 
company, Applicants are requesting an order pursuant to 
Section 11 approving the exchange offer to avoid any 
question that might be raised. 


According to Applicants the principal reason for the ex- 
change offer is to make available to owners of existing 
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contracts any advantages that would result from transferring 
existing contract values to new contracts without charge and 
from not paying the higher sales and administration charges 
that would be incurred if an existing contract was retained 
and a new contract purchased. 


Applicants state that the terms of the new contracts differ 
from those of the existing contracts and that an exchange 
would not necessarily be in the best interest of all existing 
contract owners. The determination whether to accept the 
exchange offer will be made by each contract owner based 
upon information provided by Applicants, as discussed 
below. 


Applicants state that the new contracts offer to the contract 
owner the following advantages over the existing contracts: 
(a) the opportunity to allocate some or all of his existing 
contract value and any future payment to the Income 
Division at a lower load than would be applicable if he 
retained his existing contract and purchased a new contract, 
(b) the right to transfer amounts between the Growth and 
Income Divisions, and (c) the opportunity to provide his 
beneficiary greater flexibility with respect to amounts due 
him should he die prior to the commencement of annuity 
payments. 


Applicants state that the new contracts also have several 
disadvantages for existing contract owners: (a) under the 
new contract the mortality and expense risk charge is 1.10% 
per year, while under the existing contract it is .75% per 
year, (6) under the new contract the minimum monthly 
payment is $50 for contracts participating in VAA-II, while 
under the existing contracts it is $10, (c) under the new 
contract the annual administration charge may be larger 
than the charge under the existing contract because of 
increased minimum purchase payment requirements and/or 
the allocation of purchase payments to, or the maintenance 
of contract values in, both accumulation accounts, and (d) 
under the new contract a different annuity table is used and 
the method of determining adjusted age, which is used in 
determining the applicable variable annuity purchase rate 
for annuities involving payments for life, differs. Although, 
this latter change will, in most situations, result in an annuity 
purchase rate that will provide a lower first annuity payment 
under a new contract, whether the changes will, with 
respect to a particular annuitant, increase, decrease or have 
no effect on the first annuity payment will depend on the 
calendar year of his birth and the year in which his annuity 
payments commence. 


Applicants assert that a decision as to the advisability of 
accepting the exchange offer must be made by each owner 
based on a weighing of all the pertinent factors in light of the 
owner's personal circumstances and objectives. Accord- 
ingly, CG Life has undertaken not to recommend blanket 
acceptance of the exchange offer by all owners, but to seek 
to assist owners in making a determination whether to 
exchange by furnishing each of them with a prospectus 
describing the new contract and the differences between it 
and the existing contract plus such additional information 
(which information is included as an exhibit to the applica- 
tion) as may be necessary to assist contract owners in 
determining whether to make an exchange. Applicants 
submit that since an assessment of the desirability of 
accepting the exchange offer can only be made by individ- 


ual contract owners, and in view of the protection afforded 
by the proposed disclosure to contract owners to whom the 
exchange offer will be made and the absence of any effect 
of the exchange offer on the interests of owners who do not 
exchange, the proposed offer of exchange is fair and should 
be approved by the Commission. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than October 4, 1976, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on this 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request and the issues of fact 
or law proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicants at the address stated 
above. Proof of service (by affidavit, or in case of an 
attorney at law, by certificate) shall be filed contempora- 
neously with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, an order 
disposing of the Application will be issued as of course 
following October 4, 1976, unless the Commission orders a 
hearing on request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 532/September 3, 1976 


NEW RULES CONCERNING GENERAL REQUIREMENTS 
FOR PAPERS AND APPLICATIONS, AND PROCEDURE 
WITH RESPECT THERETO 


On May 13, 1976, the Securities and Exchange Commis- 
sion published notice (Investment Advisers Act Release No. 
516 [41 FR 22101 (June 1, 1976)]) that it had under 
consideration the adoption of new Rules 0-4, 0-5, and 0-6 
[17 CFR § 275.0-4, 17 CFR 275.0-5, and 17 CFR 275.0-6, 
respectively] under the Investment Advisers Act of 1940 [15 
U.S.C. 80b-1 et seq.] (the “Advisers Act”) for the purpose of 
facilitating the processing of applications for orders under 
the provisions of the Advisers Act and the rules promulgated 
thereunder ' and the adoption of a related clarifying amend- 
ment of the title of Rule 204-1 [17 CFR § 275.204-1] under 
the Advisers Act and invited all interested persons to submit 
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their views on the proposals. 


The Commission has considered all of the comments re- 
ceived and has adopted Rules 0-4, 0-5 and 0-6 and 
amended the title of Rule 204-1 in the form set forth below, 
effective October 21, 1976. The foregoing actions have 
been taken by the Commission pursuant to Sections 203 
(15 U.S.C. 80b-3], 204 [15 U.S.C. 80b-4] and 211 [15 
U.S.C. 80b-11] of the Advisers Act and Title V of the 
Independent Offices Appropriations Act, 1952 [31 U.S.C. 
483a]. 


The rules which have been adopted relate to the filing and 
processing of applications for orders under the provisions of 
the Advisers Act and the rules promulgated thereunder. 


Rule 0-4 under the Advisers Act contains general require- 
ments of papers and applications filed pursuant to the 
Advisers Act and any rule or regulation thereunder, includ- 
ing, among other things, the method for filing such papers 
and formal specifications respecting the form in which 
applications should be filed and their contents, including a 
statement as to the authority of the persons signing the 
application, a statement of the grounds for the application, 
and the address of the applicant. 


Rule 0-5 under the Advisers Act specifies the procedure of 
the Commission with regard to proceedings initiated by the 
filing of an application, or upon the Commission’s own 
motion, pursuant to any section of the Advisers Act or any 
rule or regulation thereunder, unless in the particular cir- 
cumstance a different procedure is provided. It encompas- 
ses a requirement for notice of the initiation of the proceed- 
ings in the Federal Register, a period of time during which 
interested persons might request a hearing, a provision for 
the issuance of orders, including orders for hearings, and a 
requirement of a $150 application fee. The $150 fee would 
not be required where an applicant for an order under the 
Advisers Act also applies for an order under the Investment 
Company Act of 1940 [15 U.S.C. 80a-1 et seq.] (the 
“Investment Company Act”) in the same application, since a 
$500 application fee would then be required pursuant to 
Rule 0-5(d) [17 CFR § 270.0-5(d)] under the Investment 
Company Act. 


Rule 0-6 under the Advisers Act provides for incorporation 
by reference in applications filed under the Advisers Act of 
all or a part of other documents, including financial state- 
ments, filed with the Commission pursuant to any Act 
administered by the Commission. In view of the relative 
brevity of other reports currently required to be filed with the 
Commission under the Advisers Act, incorporation by refer- 


ence in such documents would appear to be unnecessary at 
this time. 


Under Rule 0-6, any incorporation by reference is subject to 
the limitations of Rule 24 of the Commission's Rules of 
Practice [17 CFR 201.24]. Since the provisions of that rule 
may be amended from time to time, a Note to the Rule has 
been added which advises applicants to review Rule 24 as 
in effect at the time an application is filed prior to incorporat- 
ing by reference any document as an exhibit to such 
application. 


The term “application,” as used in Rules 0-4, 0-5, and 0-6, 
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is defined as “any application for an order of the Commis- 
sion under the Act other than an application for registration 
as an investment adviser.” 


The Commission also has amended the title to Rule 204-1 
to make it clear that that rule relates only to amendments to 
applications for registration and not to amendments to other 
kinds of applications. 


Commission Action 


The text of Rules 0-4, 0-5, and 0-6 under the Advisers Act 
as adopted by the Commission, effective October 21, 1976, 
is as follows: 


§ 275.0-4. General requirements of papers and applications. 


(a) Filing of papers.—All papers required to be filed with the 
Commission shall, unless otherwise provided by the rules 
and regulations in this part, be delivered through the mails 
or otherwise to the Securities and Exchange Commission, 
Washington, D. C. 20549. Except as otherwise provided by 
the rules and regulations in this part, such papers shall be 
deemed to have been filed with the Securities and Ex- 
change Commission on the date when they are actually 
received by it. 


(b) Formal specifications respecting applications —Every 
application for an order under any provision of the Act, for 
which a form with instructions is not specifically prescribed, 
and every amendment to such application shall be filed in 
quintuplicate. One copy shall be signed by the applicant, but 
the other four copies may have facsimile or typed signa- 
tures. Such applications shall be on paper approximately 
8'/2 by 11 inches in size, except that tables, charts, and 
other documents may be larger if folded to approximately 
that size. The left margin should be at least 1'/2 inches 
wide, and, if the application is bound, it should be bound on 
the left side. All typewritten or printed matter (including 
deficits in financial statements) should be set forth in black 
So as to permit photocopying. 


(c) Authorization respecting applications.— 


(1) Every application for an order under any provision of the 
Act, for which a form with instructions is not specifically 
prescribed and which is executed by a corporation, partner- 
ship, or other company and filed with the Commission, shall 
contain a concise statement of the applicable provisions of 
the articles of incorporation, bylaws, or similar documents, 
relating to the right of the person signing and filing such 
application to take such action on behalf of the applicant, 
and a statement that all such requirements have been 
complied with and that the person signing and filing the 
same is fully authorized to do so. If such authorization is 
dependent on resolutions of stockholders, directors, or other 
bodies, such resolutions shall be attached as an exhibit to, 
or the pertinent provisions thereof shall be quoted in, the 
application. 


(2) If an amendment to any such application shall be filed, 
such amendment shall contain a similar statement or, in lieu 
thereof, shall state that the authorization described in the 
original application is applicable to the individual who signs 
such amendment and that such authorization still remains in 
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effect. 


(3) When any such application or amendment is signed by 
an agent or attorney, the power of attorney evidencing his 
authority to sign shall contain similar statements and shall 
be filed with the Commission. 


(d) Verification of applications and statements of fact.— 
Every application for an order under any provision of the 
Act, for which a form with instructions is not specifically 
prescribed and every amendment to such application, and 
every statement of fact formally filed in support of, or in 
opposition to, any application or declaration shall be verified 
by the person executing the same. An instrument executed 
on behalf of a corporation shall be verified in substantially 
the following form, but suitable changes may be made in 
such form for other kinds of companies and for individuals: 


EE 5: ais a Cah eta eeKe Sk sae Ra de hea teas 
COUN OR oe: Fa Mi reich arene ces Ee aera lh ose: 


The undersigned being duly sworn deposes and says that he 





has duly executed the attached ................... dated 

snl vie dttot eet Ceecck  aeR RR , 19...., for and on behalf of 

5. oe Oe a betta ee Ee ee Re. WEEMS Ce hiatal tn that 
(Name of company) 

RG iS We de he ee ee lle ee of such company; 


(Title of officer) 


and that all action by stockholders, directors, and other 
bodies necessary to authorize deponent to execute and file 
such instrument has been taken. Deponent further says that 
he is familiar with such instrument, and the contents thereof, 
and that the facts therein set forth are true to the best of his 
knowledge, information and belief. 


(Type or print name beneath) 


Subscribed and sworn to before mea .................-. 
(Title of Officer) 
IS "3 Ss52 ay ON ea eoretne Sate keels ee nites ss Vise. 


[Official Seal] 


My commission expires 


(e) Statement of grounds for application.—Each application 
should contain a brief statement of the reasons why the 
applicant is deemed to be entitled to the action requested 
with a reference to the provisions of the Act and of the rules 
and regulations under which application is made. 


(f) Name and address.—Every application shall contain the 
name and address of each applicant and the name and 
address of any person to whom any applicant wishes any 
question regarding the application to be directed. 


(g) Proposed Notice.—A proposed notice of the proceeding 
initiated by the filing of the application shall accompany 
each application as an exhibit thereto and, if necessary, 
shall be modified to reflect any amendments to such appli- 
cation. 


(h) Definition of Application.—For purposes of this rule, an 
“application” means any application for an order of the 
Commission under the Act other than an application for 
registration as an investment adviser. 


§ 275.0-5. Procedure with respect to applications and other 
matters. The procedure hereinbelow set forth will be fol- 
lowed with respect to any proceeding initiated by the filing of 
an application, or upon the Commission’s own motion, 
pursuant to any section of the Act or any rule or regulation 
thereunder, unless in the particular case a different proce- 
dure is provided: 


(a) Notice of the initiation of the proceeding will be published 
in the FEDERAL REGISTER and will indicate the earliest 
date upon which an order disposing of the matter may be 
entered. The notice will also provide that any interested per- 
son may, within the period of time specified therein, submit to 
the Commission in writing any facts bearing upon the desira- 
bility of a hearing on the matter and may request that a 
hearing be held, stating his reasons therefor and the nature 
of his interest in the matter. 


(b) An order disposing of the matter will be issued as of 
course following the expiration of the period of time referred 
to in paragraph (a), unless the Commission thereafter 
orders a hearing on the matter. 


(c) The Commission will order a hearing on the matter, if it 
appears that a hearing is necessary or appropriate in the 
public interest or for the protection of investors, (1) upon the 
request of any interested person or (2) upon its own motion. 


(d) At the time of filing an application under the Act, the 
applicant or applicants shall pay to the Commission, in the 
manner specified in paragraph (b) of Rule 203-3 [17 CFR 
§ 275.203-3(b)] under the Act, a total fee of $150, no part of 
which shall be refunded. This fee shall not be required 
where a single application is filed under both the Act and the 
Investment Company Act of 1940. [15 U.S.C. 80a-1 et seq.] 


(e) Definition of Application—For purposes of this rule, an 
“application” means any application for an order of the 
Commission under the Act other than an application for 
registration as an investment adviser. 


§ 275.0-6. Incorporation by reference in applications. 


(a) A person filing an application may, subject to the 
limitations of § 201.24 of this chapter, incorporate by refer- 
ence as an exhibit to such application any document or part 
thereof, including any financial statement or part thereof, 
previously or concurrently filed with the Commission pur- 
suant to any act administered by the Commission. The 
incorporation may be made whether the matter incorporated 
was filed by such applicant or any other person. If any 
modification has occurred in the text of any such document 
since the filing thereof, the applicant shall file with the 
reference a statement containing the text of any such 
modification and the date thereof. If the number of copies of 
any document previously or concurrently filed with the 
Commission is less than the number required to be filed 
with the application which incorporates such document, the 
applicant shall file therewith as many additional copies of 
the document as may be necessary to meet the require- 
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ments of the application. 


(b) Notwithstanding paragraph (a) of this rule, a certificate of 
an independent public accountant or accountants previously 
or concurrently filed may not be incorporated by reference in 
any application unless the written consent of the accountant 
or accountants to such incorporation is filed with the appli- 
cation. 


(c) In each case of incorporation by reference, the matter 
incorporated shall be clearly identified in the reference. An 
express statement shall be made to the effect that the 
specified matter is incorporated in the application at the 
particular place where the information is required. 


(d) Notwithstanding paragraph (a) of this rule, no application 
shall incorporate by reference any exhibit or financial state- 
ment which (1) has been withdrawn, or (2) was filed under 
any act administered by the Commission in connection with 
a registration which has ceased to be effective, or (3) is 
contained in an application for registration, registration 
statement, or report subject, at the time of the incorporation 
by reference, to pending proceedings under Section 8(b) 
{15 U.S.C. 77a-8(b)] or 8(d) [15 U.S.C. 77a-8(d)] of the 
Securities Act of 1933 [15 U.S.C. 77a-1 et seq.], Section 
8(e) [15 U.S.C. 80a-8(e)] of the Investment Company Act of 
1940, Section 15(b)(4)(A) [15 U.S.C. 78a-15(b)(4)(A)] of the 
Securities Exchange Act of of 1934 [15 U.S.C. 78a-1 et 
seq.], Section 203(e)(1) [15 U.S.C. 80b-3(e)(1)] of the 
Investment Advisers Act of 1940 or to an order entered 
under any of those Sections. 


(e) Notwithstanding paragraph (a) of this rule, the Commis- 
sion may refuse to permit incorporation by reference in any 
case in which in its judgment such incorporation would 
render an application incomplete, unclear, or confusing. 


(f) Definition of Application.—For purposes of this rule, an 
“application” means any application for an order of the 
Commission under the Act other than an application for 
registration as an investment adviser. 


NOTE: Prior to incorporating by reference any document as 
an exhibit to an application, applicants are advised to review 
§ 201.24 of this chapter as in effect at the time the applica- 
tion is filed to determine whether such incorporation by 
reference would be permissible under that rule. 


§ 275.204-1 under the Investment Advisers Act of 1940 is 
presently entitled, Amendments to application. |In order to 
make it clear that that rule relates only to amendments to 
applications for registration, the Commission has amended 
its title, effective October 21, 1976, to read as follows: 


§ 275.204-1 Amendments to applications for registration. 
By the Commission. 


George A. Fitzsimmons 
Secretary 





1Clause (F) of Section 202(a)(11) [15 U.S.C. 80b- 
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2(a)(11)(F)] of the Advisers Act excludes from the definition 
of “investment adviser” such persons not within the intent of 
the definitional paragraph “as the Commission may desig- 
nate by rules and regulations or order.” 


Section 206A [15 U.S.C. 80b-6(A)] of the Act provides as 
follows: 


The Commission, by rules and regulations, upon its 
own motion, or by order upon application, may condi- 
tionally or unconditionally exempt any person or trans- 
action, or any class or classes of persons, or transac- 
tions, from any provision or provisions of this title or of 
any rule or regulation thereunder, if and to the extent 
that such exemption is necessary or appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of this title. 


Section 210(a) [15 U.S.C. 80b-10(a)] of the Act provides 
part as follows: 


n 


The information contained in any registration applica- 
tion or report or amendment thereto filed with the 
Commission pursuant to any provision of this title 
shall be made available to the public, unless and 
except insofar as the Commission, by rules and 
regulations upon its own motion, or by order upon 
application, finds that public disclosure is neither 
necessary nor appropriate in the public interest or for 
the protection of investors. 


Section 211 [15 U.S.C. 80b-11] of the Act provides in part 
as follows: 


(a) The Commission shall have authority from time to 
time to make, issue, amend, and rescind such rules 
and regulations and such orders as are necessary or 
appropriate to the exercise of the functions and pow- 
ers conferred upon the Commission elsewhere in this 
title. ... 


(c) Orders of the Commission under this title shall be 
issued only after appropriate notice and opportunity 
for hearing. Notice to the parties to a proceeding 
before the Commission shall be given by personal 
service upon each party or by registered mail or 
certified mail or confirmed telegraphic notice to the 
party's last known business address. Notice to inter- 
ested persons, if any, other than parties may be given 
in the same manner or by publication in the Federal 
Register. 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 533/September 9, 1976 


SEE 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12783/September 9, 1976 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 534/September 9, 1976 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12784/September 9, 1976 
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Litigation Release No. 7550/September 7, 1976 


SECURITIES AND EXCHANGE COMMISSION v. MEXLET- 
TER BUSINESS & INVESTMENT SERVICE et al. (United 
States District Court for the District of Columbia) CIVIL 
ACTION NO. 76-1660 


The Securities and Exchange Commission today an- 
nounced the filing of a Civil Injunctive Action in the United 
States District Court for the District of Columbia against 
Mexletter-Mexican Business & Investment Service (‘‘Mexlet- 
ter’), a registered investment adviser with the Commission 
located in Mexico City, Mexico, and Eugene C. Latham 
(‘Latham’), controlling shareholder and president of Mexiet- 
ter and manager of the business of Mexletter. 


The Commission's Complaint charges that, from 1967 and 
until the present, Mexletter and Latham offered for sale and 
sold to U.S. investors unregistered securities, including 
promissory notes, certificates of deposit, ‘financial bonds” 
and “Financial certificates,” issued by certain Mexican in- 
vestment banks (‘‘financieras’’), in violation of the Securities 
Act of 1933 (‘Securities Act’). The Complaint alleges viola- 
tions of the anti-fraud provisions of the Securities Act and 
the Securities Exchange Act of 1934 (“Exchange Act’) in 
that the distribution of unregistered securities was effected 
by means of promotional materials containing numerous 
false and misleading statements of material fact and omis- 
sions to state material facts necessary to make informed 
investment decisions. As part of the alleged violations, the 
Commission's Complaint charges that Mexletter and La- 
tham made false and misleading statements regarding the 
risks of investment in securities of Mexican financieras and 
failed to disclose certain risks of investment in such securi- 
ties. 


The Commission's Complaint further alleges violations by 
Mexletter and Latham of the Investment Advisers Act of 
1940, (“Advisers Act’), including the anti-fraud, record- 


keeping and reporting requirements of the Advisers Act. 
Finally, the Complaint alleges that Mexletter and Latham 
acted as broker-dealers without registering with the Com- 
mission under the Exchange Act. 





Litigation Release No. 7551/September 8, 1976 


S.E.C. v. RECLAMATION DISTRICT NO. 2090, et al. 
(N.D. CA. C-76-1231 RHS) 


Gerald E. Boltz, Regional Administrator of the Los Angeles 
Regional Office, and Michael J. Stewart, Acting Associate 
Regional Administrator of the San Francisco Branch Office, 
announced that the Honorable Robert H. Schnacke, United 
States District Judge for the Northern District of California, 
entered Final Judgments of Permanent Injunction against 
Reclamation District No. 2090 [County of Contra Costa, 
California], a public agency of the state of California, Arnold 
Phillips and Benchmark Securities, Inc., both of Los Ange- 
les, California, on August 27, 1976, and against Roy J. 
Jackson of Ogden, Utah, on August 30, 1976. The injunc- 
tions proscribe violations of the anti-fraud provisions of the 
federal securities laws in connection with offers and sales of 
securities issued by Reclamation District No. 2090 (‘the 
District’) and any other security of any other issuer. 


The Commission's complaint alleged that the defendants’ 
conduct in violation of the anti-fraud provision of the federal 
securities laws resulted in the sales of approximately $2.2 
million of bond anticipation notes and negotiable promissory 
notes issued by the District to approximately 161 persons 
residing in at least twelve states. 


For more information see Litigation Release No. 7460. 





Litigation Release No. 7552/September 8, 1976 
U.S. V. BARNES, ET AL., (EP-75-CR-555, W.D. Tex.) 


John E. Clark, United States Attorney at San Antonio, 
Texas, and Robert H. Davenport, Administrator of the 
Denver Regional Office of the Securities and Exchange 
Commission, announced that on August 30, 1976 the Hon- 
orable John H. Wood, Jr., United States District Judge at El! 
Paso, Texas, sentenced Gerald M. Barnes and Arthur L. 
Herzberg, both from the Phoenix, Arizona area, to 20 years 
imprisonment and 15 years imprisonment, respectively. 
Barnes and Herzberg had been convicted on July 28, 1976 
of nine counts of mail fraud in the offer and sale of securities 
of Bankers Trust Company, Inc. of New Mexico. For further 
details see Litigation Release No. 7514. 


Barnes was remanded to the custody of the Attorney 
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General to commence serving his sentence. Herzberg was 
permitted to post a $20,000 bond pending appeal of the 
convictions. 





Litigation Release No. 7553/September 8, 1976 


UNITED STATES v. RANDY COPELAND 
(N.D. Tex.) (No. CR3-76-247) 


Richard M. Hewitt, Administrator of the Fort Worth Regional 
Office of the Securities and Exchange Commission, and 
Michael P. Carnes, United States Attorney for the Northern 
District of Texas, today announced the filing of a criminal 
information in federal district court at Dallas, Texas, on 
August 31, 1976, charging Randy Copeland, Dallas, with 
criminal contempt of an order entered on September 8, 
1971, preliminarily enjoining Copeland and others from 
further violations of the anti-fraud provisions of the federal 
securities laws. 


The information alleged that Copeland, in wilful disobedi- 
ence of the Court's order of September 8, 1971, violated the 
antifraud provisions of the federal securities laws in the offer 
and sale of fractional undivided working interests in oil and 
gas leases located in Schleicher County, Texas, issued by 
Cope-Land Oil and Gas Company, Dallas. 


Arraignment was set for Copeland before Federal District 
Judge Robert W. Porter for September 9, 1976. 


For further information see Litigation Releases Nos. 5134 
and 5162. 





Litigation Release No. 7554/September 8, 1976 


SEC v. CLINTON OIL COMPANY, ET AL 
(USDC D/KANS.)(Civil Action No. W-5020) 


Richard M. Hewitt, Administrator of the Fort Worth Regional 
Office of the Securities and Exchange Commission, an- 
nounced today that Federal District Judge Wesley Brown, 
Wichita, Kansas, has entered orders of permanent injunc- 
tion against William H. Avery, Washington, D. C. on July 26, 
1976; Jerry Spellman, Washington, D. C. on July 12, 1976; 
Lyndon Gamelson, Wichita, Kansas on April 9, 1976; Benja- 
min A. Smith, Denver, Colorado on September 18, 1973; 
David M. Watson, New York, New York on June 18, 1973; 
and Oscar Bekoff, Roslyn, New York on June 7, 1973. 


Each of the defendants consented to the orders without 
admitting or denying the allegations in the Commission's 
complaint. 


Judge Brown on July 12, 1976, entered an order dismissing 
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Walter B. Kramer and George Zugmier, both of Wichita, 
Kansas, from the case. On July 27, 1976 Judge Brown 
entered an order terminating the Court's jurisdiction and 
supervision over Clinton Oil Company (now Energy Re- 
serves Group, Inc.), Wichita. 


In the Commission's complaint, filed January 15, 1973, the 
defendants were individually charged with violations of the 
following provisions of the federal securities laws: 


William H. Avery—antifraud; securities registration; 
false filings of registration statements and proxy state- 
ments. 


Oscar Bekoff—antifraud; securities registration; false 
filings of registration statements. 


Lyndon Gamelson—antifraud; securities registration; 
false filings of registration statements and proxy state- 
ments; unlawful extension of credit. 

Walter B. Kramer—antifraud; securities registration. 


Benjamin A. Smith—antifraud. 


Jerry C. Spellman—antifraud; securities registration; 
false filings of registration statements. 


David M. Watson—antifraud; securities registration; 
false filings of registration statements. 


George A. Zugmier—securities registration; unregis- 
tered broker-dealer. 


For further information, see Litigation Release Nos. 5693, 
5715 and 5798. 





Litigation Release No. 7555/September 8, 1976 


SEC v. ROBERT H. MARTIN , C. HENRY ADAMS 
(S.D. TEX.) (Civil Action No. 76-H-1419) 


Richard M. Hewitt, Administrator of the Fort Worth Regional 
Office, announced the filing of a complaint on August 25, 
1976 in Federal District Court at Houston, Texas seeking to 
enjoin Robert H. Martin and C. Henry Adams, both of 
Houston, from further violations of the securities registration 
and antifraud provisions of the federal securities laws in 
connection with the offer and sale of fractional undivided 
working interests in oil and gas leases located in Texas, 
Oklahoma, Louisiana, Colorado and Nebraska issued by 
Tri-State Oil & Gas, Inc., Houston. 


The complaint alleged that since October 1974 Martin and 
Adams have caused Tri-State to offer and sell fractional 
undivided working interests in oil and gas leases pursuant to 
38 Schedule D offering sheets filed with the Commission 
under Regulation B, and have raised approximately 
$6,000,000 from the investing public. In addition, Martin and 
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Adams allegedly caused Tri-State to sell one offering 
through a purported private placement. 


The complaint further alleged that the Tri-State salesmen, 
operating under the direction of Martin and Adams, sold 
fractional interests through high pressure long-distance tele- 
phone sales solicitation methods which contained numerous 
false and misleading representations and omissions of 
material facts concerning, among other things, the financial 
condition of the company, its prior success in drilling oil and 
gas wells, the background of its principals, the use of 
investor funds, and the return which investors could expect 


to receive from their investment with Tri-State Oil & Gas, 
Inc. 


In addition, the complaint alleged that Martin and Adams 
received substantial investor funds and utilized them for 
purposes other than those stated in the Schedule D offering 
sheets filed with the Commission and furnished to investors, 
including the undisclosed disbursements to Martin and 
Adams and others of commission overrides, totalling at least 
$760,000. 








STAFF ACCOUNTING BULLETIN 





Title 17 — Commodity and Securities Exchanges 


CHAPTER Il — SECURITIES AND EXCHANGE COM- 
MISSION 


[Release SAB-11] 


PART 211 - INTERPRETATIVE RELEASES RELATING 
TO ACCOUNTING MATTERS 


SUBPART B Staff Accounting Bulletins 
Publication of Staff Accounting Bulletin No. 11 


The Division of Corporation Finance and the Office of the 
Chief Accountant today announced the publication of Staff 
Accounting Bulletin No. 11. The statements in the Bulletin 
are not rules or interpretations of the Commission nor are 
they published as bearing the Commission's official ap- 
proval; they represent interpretations and practices followed 
by the Division and the Chief Accountant in administering 
the disclosure requirements of the federal securities laws. 


Staff Accounting Bulletin No. 11 provides interpretations of 
Accounting Series Release No. 190 [41 FR 13596]. This 
release (the adoption of Rule 3-17' of Regulation S-X [17 
CFR 210.3-17]) requires the disclosure of replacement cost 
data by certain registrants effective for years ending on or 
after December 25, 1976. 


George A. Fitzsimmons 
Secretary 


September 3, 1976 


CHANGES TO STAFF ACCOUNTING BULLETIN NO. 7 


In SAB No. 7 [41 FR 13600] (which also interpreted ASR 


No. 190) the following was stated regarding limited use 
assets: 


5. Limited Use Assets 


Facts: 





Many assets may relate only to a one-time project such as a 
construction contract for a contractor or a research and 
development project for a company in a high-technology 
industry. Other assets may be so unique that their replace- 
ment cost is not relevant (e.g., art objects, highly successful 
motion pictures, etc.) 


Question: 


Is replacement cost data on such assets required? 
Interpretive Response: 


There is no one answer that will cover all situations; each is 
dependent upon the circumstances. For example, if a build- 
ing contractor engages in a number of similar projects and 
transfers personnel and equipment from one project to the 
next, replacement cost concepts appear appropriate. How- 
ever, if equipment is assembled to complete a single project 
and it appears that management will dispose of the equip- 
ment upon completion because it will have no further use for 
it, then using a historical cost basis may be appropriate. 
Accordingly, individual projects must be assessed to deter- 
mine if they give rise to a unique, one-time operating cycle 
relative to the particular business. Historical cost may be 
appropriate only when existing projects would not ordinarily 
be replaced with other similar projects. 


To the extent that cost of sales in the historical financial 
statements includes costs of individual projects of a unique 
sort which do not require the acquisition of goods and 
services which are regularly used in the registrant's produc- 
tion process, such as is the case in many research projects, 
the historical cost of these projects should be used. If, 
however, such projects require the use of standard inputs 
acquired during the course of the project, current input cost 
data should be developed even if the projects are unique or 
unusual in nature. 


The value of specific assets which are highly unique in their 
economic and operational characteristics (such as the ex- 
amples given) is frequently unrelated to their replacement 
costs. In such instances, these assets may be reported at 
historical cost. Disclosure of the current value of such 
assets may be useful to investors and is encouraged, but it 
is not required by this rule. In any instance where historical 
cost data are given in lieu of replacement cost, there should 
be full disclosure of the amounts and the reason replace- 
ment cost data are not given. 


The following changes are made: 


The last sentence of the paragraph under “Facts” is re- 
placed with the following: 


Other assets, such as art objects, may be so unique that 
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their replacement cost is not relevant. 


The parenthetical statement “(such as the examples given) 
in the first sentence of the last paragraph of “Interpretive 
Response" is deleted. 


The following sub-heading is added after the heading ‘5. 
Limited Use Assets”: 


a. General 
NEW INTERPRETATIONS 


TOPIC 6: INTERPRETATIONS OF ACCOUNTING SERIES 
RELEASES 


|. ACCOUNTING SERIES RELEASE NO. 190—Amend- 
ments to Regulation S-X Requiring Disclosure of Certain 
Replacement Cost Data (§ 210.3-17) 


1. Definitions and Concepts 


7“ * * © & 


b. Productive Capacity 
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Question 8: 


The interpretive response to Question 5 above (see SAB 9) 
states that “. . . operating leases are part of a lessor's 
productive capacity.” What is the definition of an operating 
lease? 


Interpretive Response: 


An operating lease to a lessor would be a non-financing 
lease to a lessee under § 2/0.3-16(g). More specifically, an 
operating lease is a lease which neither (i) covers 75 
percent or more of the economic life of the property nor (ii) 
has terms which assure the lessor a full recovery of the fair 
market value of the property at the inception of the lease 
plus a reasonable return on the use of the assets invested 
subject only to limited risk in the realization of the residual 
interest in the property and the credit risks generally associ- 
ated with secured loans. 


c. Approaches to Replacement Cost 
Facts: 


A registrant is currently considering the types of measure- 
ment techniques he may utilize for replacement cost. 


Question: 


What are the general types of measurement techniques 
available? 


Interpretive Response: 
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Four types of replacement cost measurement techniques 
are most generally applicable: indexing, direct pricing, unit 
pricing, and functional pricing. 


Indexing provides a valid measurement of replacement cost 
provided the index is adjusted for technological change or if 
the asset type has not had technological change. Indexing 
should be applied to homogeneous asset groups on a 
vintaged basis and should not be applied to used asset 
purchases or assets acquired in business combinations 
accounted for as purchases. 


Direct pricing applies to assets or groups of assets whereby 
direct labor and material prices are determined from pur- 
chase orders, invoices, engineering estimates, price lists, 
manufacturers’ quotes, internally published labor and mate- 
rial prices, and other direct price sources. Unit pricing is a 
structured variation of direct pricing whereby a building, 
inventory lot, or other type of asset is directly priced based 
upon labor, material, and overhead estimates, then divided 
into a unit measure (e.g., replacement cost per square foot 
of building, replacement cost per unit of inventory, etc.). 


Functional pricing is generally used to determine the re- 
placement cost for a processing function rather than for a 
specific asset or asset group. Functional pricing can be 
applied to a heterogeneous group of assets. Functional 
pricing often combines the techniques of indexing, direct 
pricing, and unit pricing. It measures the cost of productive 
capacity based on the number of units which can be 
produced within a particular time period. For example, a 
meat packing plant with a replacement cost of $5,000,000 
has the capacity to process 500 head of cattle per day, 
resulting in the functional replacement cost of $10,000 per 
head of cattle per day. Functional pricing may involve the 
usage of information such as: 


Engineering studies 

Recently built processing facilities 

Design specifications for processing plants 

Major equipment suppliers 

Manufacturers’ quotes 

Internal estimates for installation and/or modifications 
Trade association studies 


Functional pricing takes into consideration and adjusts for 
technological change, but one major consideration is addi- 
tional adjustments for economies of scale. 


While these are the most common approaches, other tech- 


niques may be appropriate under various factual circum- 
stances. 


e. Cost Savings 


Facts: 


In replacing its productive capacity, a company anticipates 
acquiring equipment which would permit substantial operat- 
ing cost savings as a result of improvements in technology 
over that of its present equipment. 


Question 1: 
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In presenting replacement cost data, should replacement 
cost of sales and the replacement cost of year end invento- 
ries include explicit provision for economies which the 
company expects from increased efficiency of new produc- 
tive capacity? 


Interpretive Response: 


In general, the staff believes that prospeciive cost savings 
from new productive capacity should only be considered in 
calculating replacement cost data relative to inventory and 
cost of sales when the savings are reasonably assured and 
quantifiable within reasonable limits. In such cases, where 
cost savings are explicitly considered, § 210.3-17(e) re- 
quires disclosure of the amount and elements of the cost 
savings used in the calculation. 


An alternative approach to disclosure of such cost savings 
would be to not reflect such savings directly in the replace- 
ment cost of sales number, but to disclose supplementally 
the nature and magnitude of such savings. When cost 
savings are not reasonably assured and quantifiable, regis- 
trants are encouraged to disclose the general nature and 
magnitude of savings in such fashion as they believe will be 
most meaningful to investors. 


Question 2: 


In calculating replacement cost depreciation, should any 
consideration be given to operating cost savings from new 
equipment? 


Interpretative Response: 


Section 210.3-17(d) does not permit the recognition of the 
operating economies of new equipment in the calculation of 
depreciation on a replacement cost basis. It would therefore 
not be appropriate, for example, to reduce replacement cost 
depreciation by an amount representing expected labor cost 
savings which would result from the replacement of produc- 
tive capacity. 
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b. Motion Picture Films 

Facts: 

Each motion picture film is a unique artistic production. The 
replacement cost of one film bears little or no relationship to 
the replacement cost of another. In addition, there is not 
predictable relationship between incurred cost and ultimate 
revenues. 


Question: 


Based upon the above, may replacement cost data related 
to motion picture film be excluded? 


Interpretive Response: 


Yes. However, the staff encourages registrants to seek 


means other than replacement cost to convey the current 
economics of the production of motion picture films. In 
addition, estimates of the current value of a film inventory 
may be useful information for investors. 


6. Replacement Cost of Productive Capacity 
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b. Fully Depreciated Assets 


Question 3: 


Is it acceptable to omit replacement cost disclosures for 
fully-depreciated assets which are still in use but which have 
been written off the books, provided that assets so excluded 
are not significant (e.g., less than 5% of gross property, 
plant and equipment)? 


Interpretive Response: 


Yes. 





'The term “rule” has been replaced by the appropriate 
section number of the Code of Federal Regulations. Accord- 


ingly, Rule 3-17 is referred to as § 210.3-17. 
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CORPORATE REORGANIZATION 
Release No. 319 


UNITED STATES DISTRICT COURT FOR THE SOUTH- 
ERN DISTRICT OF NEW YORK 


In the Matter of 


R. HOE & COMPANY, INC. 
Debtor 


IN PROCEEDINGS FOR THE REORGANIZATION OF A 
CORPORATION UNDER CHAPTER X OF THE BANK- 
RUPTCY ACT 
No. 69 B 461 
ADVISORY REPORT OF THE SECURITIES AND EX- 
CHANGE COMMISSION ON PROPOSED PLAN OF RE- 
ORGANIZATION 

|. INTRODUCTION 


This advisory report is submitted by the Securities and 
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Exchange Commission (“Commission’’) pursuant to Section 
173 of Chapter X of the Bankruptcy Act (‘Act”)(11 U.S.C. 
§ 573) with respect to the trustees’ second amended plan of 
reorganization of R. Hoe & Co., Inc. (“‘Hoe” or ‘“‘debtor’). 


On July 7, 1969, Hoe filed a Chapter X petition in the United 
States District Court for the Southern District of New York. 
Hoe’s petition for reorganization was approved and John J. 
Galgay was appointed trustee on July 9, 1969. Mr. Galgay 
resigned as trustee upon being appointed bankruptcy judge. 
The court appointed Robert M. Carrao as additional trustee 
on April 27, 1973, and James B. Kilsheimer, III, as succes- 
sor trustee on May 9, 1973. 

On October 18, 1974, the trustees filed a report pursuant to 
Section 167(5) of the Act (11 U.S.C. 567(5)). The trustees, 
on November 1, 1974, mailed a copy of the report to all 
creditors and stockholders and solicited suggestions for the 
formulation of a plan of reorganization. 


On May 9, 1975, the trustees submitted a plan of reorgani- 
zation to the court which has been twice amended. Hear- 
ings on the trustees’ plan commenced on July 16, 1975, and 
were concluded, after an ajournment, on April 1, 1976. The 
court referred the trustees’ second amended plan (‘plan’) to 
the Commission for its examination and report pursuant to 
Section 172 of the Act (11 U.S.C. 572). 


In the opinion of the Commission, the plan, if amended as 
indicated below, may be found to be fair, equitable and 
feasible. 


ll. BACKGROUND 
A. Debtor 


Hoe was originally incorporated in 1909 and under the laws 
of New York in 1924, succeeding to the business of 
manufacturing and selling printing press equipment estab- 
lished in 1805 by Robert Hoe. The business was a family 
enterprise until it became a public company in 1924. Since 
printing presses were originally made of wood, Hoe also 
manufactured wood-cutting saws. In 1828 Hoe commenced 
selling its saws to others and became a leading manufac- 
turer of band and circular wood saws. 


Hoe sustained a net loss in 1931, and during the early part 
of 1932 it had no earnings sufficient to cover operating 
expenses and fixed charges. On April 21, 1932, Hoe 
became a ward of the court in an equity receivership. The 
proceeding was concluded on July 1, 1935, and Hoe 
resumed operations under its own management. 


Hoe’s post-receivership capitalization, until modified in 
1950, included two senior classes of capital stock, which 
precluded payment of dividends on the common stock. In 
1950, a recapitalization eliminated the intermediate Class B 
stock. Holders of Class B stock received $3 in cash, one- 
half share of new Class A stock and one share of common 
stock in exchange for each share of Class B stock. Four 
shares of new Class A stock and two shares of common 
stock were exchanged for each share of old Class A stock. 
The common stockholders received new common share-for- 
share. The new Class A stock is entitled to cumulative 
dividends of $1 per share per annum and has an involuntary 
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liquidation preference of $15 per share. At no time did Hoe 
have publicly held debt. 


During 1967 and 1968, Hoe sold approximately 150,000 
shares of its common stock in public offerings, raising over 
$8.5 million in capital. In mid-1968, Hoe split its common 
stock three-for-one, resulting in almost two million shares 
outstanding, and the shares were listed on the American 
Stock Exchange. 


From 1965 to 1968, Hoe's reported sales and profits kept 
increasing at accelerated rates. Hoe had changed its ac- 
counting method in 1963 from a completed-contract 
method, under which sales and income were recognized 
only on delivery, to a percentage-of-completion method 
under which income was estimated while presses were 
under construction.' Both methods were then recognized as 
appropriate, and the change initially had little effect. After 
1965, however, estimated income from work-in-progress 
played a large role in the accelerating growth rate in Hoe's 
reported earnings. 


B. The Collapse of the Debtor 


The expansion of sales created a serious cash flow problem 
and by 1968 Hoe was having difficulty in meeting its 
obligations. Hoe’s cash position worsened, and in 1969 the 
debtor obtained funds at high interest rates on a secured 
basis from James Talcott, Inc. (‘Talcott’). Early in 1969, the 
American Stock Exchange suspended trading in both 
classes of Hoe’s stock, because of a delay in Hoe’s filing of 
its audited statements for fiscal 1968 and the need for a 
Clarification of Hoe’s earnings. Hoe’s 1968 annual report 
showed a drop in earnings from the previous year. This was 
coupled with a report that Hoe had suffered a loss for the 
first quarter of fiscal 1969. 


The trade creditors demanded payment for past-due ac- 
counts before shipping needed supplies and raw materials. 
Despite the loan from Talcott, Hoe’s financial condition 
deteriorated at an accelerated rate. Hoe was unable to 
continue normal operations, and on July 7, 1969, it filed its 
Chapter X petition for reorganization. 


C. The Trustees’ Administration 


When Hoe petitioned the court for reorganization, it was 
indebted to Talcott in the amount of approximately $12.5 
million for which it had given security interests in most of its 
assets. Hoe had also received payments of $19,712,717 
from customers for press equipment which had not been 
delivered. In addition, Hoe was indebted to subcontractors 
and trade vendors in excess of $5 million. It was also in 
arrears in meeting obligations to various pension funds and 
to the Federal Government for income taxes withheld. 


Money was obtained to carry on the debtor's operation 
through the early fall of 1969 by renegotiating contracts with 
10 press customers for press equipment scheduled for 
delivery by September 8, 1969, with the result that each of 
those customers paid in advance the balance due on the 
Hoe equipment purchased by them plus 10% of the pur- 
chase price of that equipment, an aggregate amount of 
$2,867,834. Those funds enabled the trustees to complete 
those customers’ orders without loss to the debtor's estate. 
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Throughout the first half of 1970 the trustees continued to 
renegotiate contracts for press equipment on which delivery 
was delinquent. As a result of those negotiations, the 
trustees received additional funds totaling approximately 
$7.8 million in pre-payments on contracts and renegotiated 
increases in the purchase prices of presses eventually 
delivered. 


These funds gave the trustees time to review the debtor's 
situation. As a result of that review, it was decided that an 
attempt should be made to sell the debtor's press manufac- 
turing division. Because of its precarious financial position 
and the required capital investment, Hoe had been unable 
to obtain new press orders which would be necessary if the 
operations of the press business were to continue. During 
1970 and 1971, pursuant to various court orders, Hoe sold 
its entire press business including the machinery and equip- 


ment. 


Prior to the filing of the petition for reorganization, class 
actions were commenced against Hoe and other defendants 
for mismanagement and fraud and to recover losses sus- 
tained by those persons who purchased Hoe stock in 
reliance upon the 1967 and 1968 financial reports. The 
trustees conducted an investigation as a result of which they 
commenced in 1971 and action against Hoe’s former audi- 
tors and members of Hoe's former management. The action 
was based upon negligence, waste and mismanagement 
and sought, besides damages, indemnification in the event 
Hoe was held liable in the shareholder actions. Sett!ement 
negotiations were commenced among all the parties. After 
two years of negotiations all of the actions were settled and 
the settlement was approved by the court by order dated 
August 20, 1974. 


Under the settlement the Hoe estate received in excess of 
$2 million, and proofs of claims in excess of $25 million 
were withdrawn. The settlement in the class action on 
behalf of Class A and common stockholders provided for 
them about $2.9 million. (Feldman v. Hanley, et al., S.D. 
N.Y., 69 Civ. 772). 


The trustees also filed actions against Talcott, alleging that 
the security interest of Talcott was preferential. The contro- 
versies were settled by an order of the court entered on July 
2, 1973. Talcott had collected approximately $5.3 million 
during the proceeding. The settlement provided for payment 
of the balance, $5,352,207, of principal, and $550,000 in 
settlement of Talcott’s claim to interest. Numerous other 
claims by and against Hoe including actions to collect 
accounts receivable were settled by the trustees during the 
course of the proceedings. 


The assets relating to the continuing saw manufacturing 
business total $5,807,141 exclusive of cash working capital. 
The remaining assets are not required for the business of 
the reorganized company. 


The former press division's accounts and notes receivable 
consist of $387,000 fully reserved, due from Empresa El 
Mercurio, a Chilean newspaper, and $56,957 from others. 
Payments are now being received on the Chilean receiva- 
ble, which is discussed later on, and $26,671 of the other 
accounts have been collected. 


Ill. ASSETS AND LIABILITIES 


Table | below summarizes debtor's audited balance sheet 
as of September 30, 1975. 





Table | 
(000s omitted) 
Saw 
ASSETS Division Total 
Cash and equivalent $ $ 3,139 
Receivables, less reserve: 
Saw division 898 
Press division _ 27 
Inventory 3,476 _ 
Plant, less $1,375,479 depreciation 1,307 _ 
Other assets 126 os 
Saw division assets 5,807 
Equipment leased to others 172 
Bronx plant, estimated realizable 
value 528 
Investment in Wood Industries, Inc. 633° 
Total assets $10,306 
LIABILITIES 
Current liabilities, saw division $ 483 
Other debts granted administrative 
status 148 
Priority claims (taxes and wages) 390 
Unsecured claims (pre-Chapter X) 8,719 
Total liabilities $ 9,740 
436,604 Class A shares, 1,933,462 $12,722 
common shares _ 
Deficit (12,156) _ 
Stockholders’ equity 566 
$10,306 


* Consisting of 124,003 shares of Wood common stock 
having a market value as at 09-30-75 of $403,000 and 
notes receivable from Wood of $230,000. 


The trustees’ sale in 1970 of the press division to Wood 
Industries, Inc. (“Wood”) included acceptance of 100,000 
shares of Wood stock, then valued at $1.5 million. An 
additional 24,003 shares have been added as stock divi- 
dends. The holding represents about 14.7% of the outstand- 
ing stock of Wood. The receivable from Wood represents 
the balance of a 1974 settlement of royalty obligations. 


Hoe owns equipment leased to two sawmills under net 
leases expirig in 1978 and 1979. A contract for sale of 
Hoe's idle plant in the Bronx for $600,000 was scheduled for 
closing in February 1976. The purchaser defaulted and 
damages of $105,000 have been assessed by the court, of 
which $75,000 represents the deposit in the trustees’ hands. 
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The unsecured pre-bankruptcy debts consist primarily of 
allowed claims of suppliers and customers. The pre-Chapter 
X liabilities shown in Table | do not include accrued interest. 
Interest for the period from July 7, 1969, to October 1, 1976, 
was computed by the trustees at $5,212,730. 


Continental Can Co. (‘Continental’) filed a claim of about 
$466,000, to which the trustees objected. The claim is for 
damages based upon a breach of contract by Hoe. On June 
24, 1976, the bankruptcy judge recommended that the claim 
should not be allowed. Continental has objected and the 
district court has not yet ruled on Continental's claim. This 
claim is included in Table |. If the bankruptcy judge's 
recommendation is upheld, total unsecured claims will be 
reduced by that amount, plus interest. 


Hoe's outstanding stock consists of 436,604 shares of Class 
A stock and 1,933,462 shares of common stock. The Class 
A stock has an involuntary liquidation preference of 
$6,549,060 and is entitled to cumulative dividends of $1 per 
share per annum. Accumulated arrearages as of October 1, 
1976, will total $5,392,059, including arrearages prior to the 
proceeding. 


Under a pre-Chapter X petition patent settlement, Hoe was 
indebted to Cutler-Hammer, Inc. (‘Cutler’). The court found 
that Cutler was entitled to recover $131,250 without interest 
as a Claim entitled to administrative priority. Two other small 
claims of the same rank are included in the $148,000 shown 
on the balance sheet, one of which has since been paid. 


Fees and allowances not reflected on the balance sheet 
were estimated at $2 million. Interim allowances of 
$1,710,781 were previously awarded and paid. 


IV. SUMMARY OF THE PLAN 


The trustees have proposed an internal plan of reorganiza- 
tion which contemplates the continuation of Hoe’s saw 
manufacturing business, and a new capitalization consisting 
solely of common stock, approximately 2.8 million shares. 


Approximately $700,000 (including interest) of priority 
claims will be paid in cash. A sub-class of unsecured 
creditors with claims of $500 or less (including interest) will 
be paid in full in cash. Other creditors may elect to accept 
$500 in cash in lieu of the distributions otherwise provided 
for them under the plan. Final allowances to the trustees, 
their attorneys and others will be paid in cash to the extent 
of approximately $1,750,000. If more is allowed, the excess 
will be paid in such manner as the court may order. 


All other unsecured creditors are to receive one share of 
new common stock for each $5 of allowed claim, including 
interest accrued to October 1, 1976. The plan proposes a 
pro rata substitution of cash at $5 per share for stock to the 
extent the warrants referred to below may be exercised by 
Class A stockholders. 


Class A stockholders are entitled to receive one share of 
new common for each seven shares of Class A stock. The 
plan proposes, however, that each Class A stockholder 
would receive a 90-day warrant entitling the holder to 
acquire one share of new common for 1.4 Class A shares 
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plus $4 per share in cash. A holder of seven Class A shares 
will thus have the choice between one new common share 
without additional payment or five new shares upon pay- 
ment of $20 in cash. The proceeds of the warrants would be 
substituted for four shares issuable to creditors. There will 
be no change in the total number of new common shares to 
be issued. . 


The holders of Hoe’s common stock will not participate in 
the reorganized company. The plan considers this stock to 
be without value. 


V. EARNINGS AND VALUATION 


The Supreme Court has held that prospective income is the 
factor governing the valuation of productive properties in 
reorganization.? Other valuation elements may include cash 
and other assets not needed for the continuing business, 
adjusted for cash needed for working capital and additions 
to plant and equipment. The present value of available tax 
benefits may also be significant. 


Saw manufacturing now is and will be Hoe’s principal 
business. Hoe manufactures and markets a complete line of 
saws for sawmills and other industrial uses, including solid, 
inserted tooth and band saws for wood and carbide circular 
saws for wood and nonferrous metal cutting. Cutter heads 
and machine knives for woodworking plants have also been 
manufactured since 1956. In recent years new saw equip- 
ment such as band saw guides, circular saw guides, saw 
collars, levelling blocks and miscellaneous other equipment 
were introduced. In addition the debtor sells products com- 
plementary to its saw line which it purchases from others 
such as grinding wheels and files. 


The saw manufacturing operations are conducted in plants, 
owned by Hoe, in Birmingham, Alabama, and Portland, 
Oregon. The bit and shank manufacturing is now located in 
a small portion of Hoe's factory in the Bronx, New York, 
which is to be vacated. The trustees have purchased 
another building in Mt. Vernon, New York, for this operation. 
The record indicates that the equipment is adequate and 
well maintained. It was examined in 1974, and substantial 
additions and replacements have been made, for which 
purposes $273,000 was spent in fiscal 1975, and $274,000 
has been budgeted in fiscal 1976. The trustees’ cash 
forecast made allowance for the 1976 expenditures. 


Sales are handled by Hoe's own sales force of about 15 
employees. Sales in the eastern section of the United 
States are made primarily through distributors, with some 
sales made directly to large sawmill operations. On the west 
coast approximately 70% of sales are direct to mills and 
30% through distributors. 


Hoe is one of the world’s largest producers of the types of 
saws and other woodworking equipment it sells. Hoe’s 
principal competitors are the Simonds Saw and Steel Divi- 
sion of Wallace Murray Corp., located in New York City; 
Spear & Jackson of Sheffield, England; and Henry Disston, 
Inc., Pittsburgh, Pennsylvania. 


Table |i shows net sales for the past 25 years and the first 
nine months of fiscal year 1976. 
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Table Il 





The earnings of the saw business necessarily depend on 
the demand for its product. The demand for the kinds of 
saws Hoe sells depends on the demand for the lumber in 
housing construction. Residential housing is the key to 
Hoe’s business, and varying levels of housing construction 
seem to be the dominant historical factor in changes in 
Hoe's sales level. 


The trustees, accordingly, based their forecast of sales on a 
20-year analysis (June 1953 to October 1973) of the cyclical 
fluctuations of the housing industry. They found that the 
average rate of monthly increase in housing starts, from the 
low points of several recessions to the following peaks, 
ranged from 2.6% to 3.4%.They applied these rates to a 
forecast of monthly saw orders for the period of March 1975 
through September 1979, but they determined to use the 
lower 2.6% rate. Their forecast assumed a peak of 
$1,034,000 in orders for the month of December 1977 and a 
decline for the remainder of the fiscal year to a constant 
monthly rate of about $999,000 per month. They continued 
this monthly order rate for the first three months of fiscal 
1979 and for the remainder of the fiscal year reduced orders 
at the rate of approximately 3% per month. The forecast of 
orders was adjusted to projected net sales on the basis of 
the historical relationship between Hoe's orders and actual 
sales. The following Table Ill shows sales and income 
before and after Federal income taxes, actual for 1974 and 
1975 and as a forecast by the trustees for 1976-1979: 


Income before Federal income taxes was obtained by 
deducting costs and expenses incident to production and 
sales. As shown in Table Il, for Hoe’s saw business, total 
costs and expenses are such that the profit rate increases 
signficantly with the volume of sales. The same factors are 
reflected in the projections for 1976-1979. 


Table Ill shows average net income after taxes at 
$828,000. The trustees applied a multiple of 11.7 to obtain a 
reorganization value of $9,688,000 for Hoe’s saw enter- 
prise. 


The multiple of 11.7 was initially determined by the trustees 
from a study of the results of operations and the market 
prices of publicly traded common stocks for the years 1970- 


a 1974 of three companies in the same business as Hoe. The 


Table Ill 
(000s omitted) (000s omitted) 
Fiscal Year Fiscal Year Income Before Income 
> Ended Net Earnings Before Ended Net Fed. Income %of After 
September 30 Sales Federal Taxes _ Percent September 30 Sales Tax Sales Tax? 
1950 $2,003 $ 350 17.5 1974 actual $ 9,853 $1,837 186 $$ 969 
1955 3,402 733 21.5 1975 actual 7,260 934 12.9 499 
1960 4,390 575 13.1 1976 estimated 8,000 1,079> 13.5 §75 
1965 3,830 235 6.3 1977 estimated 10,100 1,657 16.4 875 
1970 4,625 348 7.5 1978 estimated 11,500 2,090 18.2 1,100 
1971 5,101 524 10.3 1979 estimated 10,700 1,805 16.9 952 
1972 6,185 594 9.6 en 
1973 7,570 988 13.1 $4,970 
1974 9,853 1,837 18.6 ae 
1975 7,260 934 12.9 Average $ 828 
1976 
(9 months) 6,500 795 12:2 ® Based on estimated tax rate of 48% less surtax exemption 


of $13,500. 
> Including special $54,000 depreciation adjustment. 


multiple was derived by dividing the aggregate market 
prices of the common shares, based on the median be- 
tween the high and low prices each year, plus the principal 
amount of debt, by the related income before interest and 
after taxes. Subsequently, results of operations for the three 
companies for 1975 became available to the trustees, and 
they have extended their study to include those results. As 
will be noted from Table IV below, inclusion of more recent 
results increases the average multiple to 12. 


Table iV 


1970 1971 1972 1973 1974 1975 





Vermont 

American 

Corp. 17.0 14.0 14.3 10.3 7.2 14.9 
Wallace-Mur- 

ray Corp. 12:4 31257. AGA 2 2G Oe 
Disston, Inc. 16.6 10.0 8.2 15.1 


Averages 14.7 13.3 13.7 9.3 7.7 13.1 = 12.0 


4 Became a public company in 1972. In early 1976, Viksa, 
Inc., acquired 98% of Disston’s common shares as the 
result of a tender offer. 


Comments on Trustees’ Valuation 


We are satisfied with the trustees’ approach to valuation. 
We differ as to their income projections, but only to the 
extent that they led the trustees to adopt an average net 
income of $828,000 upon which to construct a valuation of 
the Hoe enterprise. 


Considered in a broader perspective, Hoe’s saw business 
has experienced over the past quarter of a century a 
substantial long-range growth in volume, which the trustees 
expect to continue. As Table Il shows, sales grew from 1950 
to 1971, fluctuating only within narrow limits. In the three 
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years following, net sales increased substantially above 
prior years and earnings have been correspondingly higher. 
Net sales and net income (after taxes) reached a peak in 
1974, amounting to $9,853,000 and $969,000, respectively. 
There was a sharp decline in 1975, with sales declining to 
$7,260,000 and after-tax income to $499,000. 


The trustees assumed correctly that the results of 1975 
represented a temporary lapse, and the projections for 
1976-1979 reflect a resumption of upward trends. But the 
full implications have been unduly submerged in the aver- 
age of $828,000 for the six years 1974-1979 by the atypical 
year 1975, which also left its imprint upon the modest 
projections for 1976. For that year, as Table Ill shows, net 
sales were projected at $8,000,000 and after-tax income at 
$575,000. 


An analysis of monthly orders and sales over the last five 
years indicates that about a fourth of annual sales is 
generated in the final quarter. Orders in this quarter ranged 
from 25.7% to 26.9% of the annual total; net sales ranged 
from 23.4% to 27.7%, and less than 25% only in one year. 
Table V compares projected and actual orders for the first 
nine months of fiscal 1976: 














TABLE V 
(000s omitted) 

FY 1976 Projected Actual % Increase 

(1975) 
October $ 615 $ 661 4.2 
November 628 558 (11.1) 
December 642 733 14.2 

(1976) 
January 655 942 41.1 
February 695 861 23.9 
March 708 849 19.9 
April 722 859 17.0 
May 735 1,034 40.7 
June 749 856 14.3 

- Total $6,149 $7,335 19.3 


Actual orders for these nine months were $7,335,000, not 
$6,149,000 as projected. Actual net sales for this period 
were about $6.5 million, and net income before taxes was 
$795,000. If the historical pattern should prevail in the last 
quarter of 1976, actual net sales and net income after taxes 
for the full year will exceed the trustees’ projections. 


We do not suggest year-by-year adjustments of projected 
sales and income. Future earnings of a reorganized com- 
pany, like those of any other business, are subject to short- 
term and cyclical fluctuations, for which the averaging 
technique fully allows. Nor do we suggest that lean years of 
the past should be ignored. In reorganization the primary 
and essential test of value depends upon future earnings, 
for which past earnings may provide a helpful guide. In a 
case like Hoe, estimated future earnings should reflect 
greater recognition of the historic and anticipated long-term 
trend to a greater extent than a bare arithmetic six-year 
average allows. 
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There is no need, as we said, to reconstruct the yearly 
estimates the trustees presented. A proper balance and 
proportion can readily be attained by an upward adjustment 
of the projected average net income to $900,000. In fact, if 
we exclude the peak year 1974 and the recessionary results 
of 1975, the four-year average, 1976-1979, as projected by 
the trustees, amounts to $875,000. The difference of 
$25,000 will even be reduced, and may be entirely elimi- 


nated, depending on the actual net income in fiscal 1976. 


VI. VALUATION OF NONOPERATING AND OTHER 
ASSETS 


The Hoe estate includes other assets that are not related to 
its business operations. These include common stock of 
Wood, real estate and certain receivables. 


A. Common Stock of Wood 


The debtor's estate now owns 124,000 shares of Wood 
common stock. Of these shares, 100,000 were received by 
the trustees as part of the purchase price of the press 
business they sold to Wood. These shares were valued at 
the time of sale at $15 per share. The stock is listed and 
traded on the American Stock Exchange. 








Table VII 
(000s omitted) 
Current $14,431 Current $ 3,879 
Plant, net 4,382 Long-term debt 3,879 
Other assets 226 Deferred taxes 286 
Patents, Stock & Capital 

trademarks, Surplus 5,596 

etc. 629 Retained earn- 
ings 6,028 
Total $19,668 $19,668 


Retained earnings comprise about 51.9% of the stockhold- 
ers equity, which is 75% of the total capitalization. Long- 
term debt is $3,879,000. Net current assets amount to 
$10,552,000. The ratio of current assets to current liabilities 
TS Go 


Since its incorporation in 1914, Wood has been engaged in 
the business of manufacturing various types of printing 
machinery. Shown in Table Vill below are the results of 
Wood's operations for the six years ended June 30, 1975. 





Table VIII 
(000s omitted) 

Fiscal Year Net Income Percent of 
June 30 Sales (Loss)* Sales 
1970 $13,364 $ 612 4.6 
1971 14,603 508 3:5 
1972 17,593 955 5.4 
1973 21,514 1,072 5.0 
1974 21,893 407 : 1.9 
1975 24,989 (479) = 


4 After federal income tax. 
» After income tax credit of $551,000. 
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In the first three quarters of fiscal year 1976, Wood reported 
sales of $13.6 million and a net loss of about $257,000 
(after a $347,000 tax credit). 


Wood attributes the increase in sales for the four fiscal 
years of 1972-1975 to the acquisition of the Hoe printing 
press division. It attributes the drop in net income for fiscal 
year 1974 and the subsequent losses in 1975 to inflationary 
cost increases and production problems at its Ashton- 
Stanford and Wood-Hoe divisions. Wood reported an order 
backlog of about $14.9 million as of June 30, 1975, as 
compared to about $30.6 million at the same date of the 
prior year. 


For the past three fiscal years Wood has been experiencing 
substantiat operating problems. Wood's quarterly reports 
reveal a steady deterioration in gross profit margins. Cost of 
sales was 78.3% for the quarter ended September 30, 
1975. It increased to 86.2% the following quarter and it rose 
to 99.7% for the quarter ended March 31, 1976. 


The stock market has duly noted Wood's problems. As 
shown in Table IX below, Wood traded as high as 253/s in 
1971 and as low as 23/s in 1974: 





Table IX 

Fiscal Earnings 

Year Per Calen- Price Range Earnings 
June 30 Share dar Year Wood Stock Ratio 
1970 $1.04 1970 734-19% 7.4-19.1 
1971 .70 1971 13%4-25% 17.7-36.2 
1972 1.14 1972 1438-213 12.6-19.2 
1973 1.28 1973 6 -22 4,7-17.2 
1974 049 1974 2%- 8Y2 4.8-17.3 
1975 (0.59) 1975 23%4- 5 —_ 
1976 (0.10) 1976 3 - 5%" — 


* Closing price on September 1, 1976, was 31%. 


Wood is not a subsidiary of Hoe. Its interest in the Wood 
shares was acquired by the Hoe estate on sale of the 
printing press business to Wood. From the viewpoint of its 
present business, which Hoe as a reorganized company will 
continue, the Wood stock is a nonoperating asset of Hoe, 
neither directly nor indirectly incident to the business of Hoe. 
Hence there is no need or occasion for developing a 
valuation based on future earnings and financial prospects 
of Wood. As the stock of Wood is traded in the public 


market, market prices provide an appropriate measure of 
value. 


Adopting this approach the trustees valued the Wood stock 
at $774,000, or $6.23958 per share. They reached this 
value by a weighted average of the market prices of the 
Wood stock for the years 1973-1975, as follows: 





Average 
Year Price Multiple 
1973 14.0000 1 $14.0000 
1974 5.4375 2 10.8750 
1975 4.1875 3 12.5625 
$37.4375 
Average $6.23958 


The average price of $14 per share is the mean between 
the low of $6 and the high of $22 in 1973, to which the 
trustees assigned a multiple or factor of one (1). For the 
next two succeeding years, 1974 and 1975, the average 
market prices were assigned multiples of 2 and 3, respec- 
tively. 


The trustees assumed that Wood is not destined for a 
permanent decline, considering Wood's long history of suc- 
cessful operation and its financial position, as shown in its 
balance sheet, Table VII, supra. But their weighted average 
remains unduly influenced by the high of $22 per share in 
1973, which represents a price-earnings ratio of 17.2 in that 
year. The trustees’ value is about the market low of $6 per 
share in 1973, when net income was $1.28 per share. Net 
income declined in 1974 to $0.49 per share and in the years 
1975 and 1976 net income further declined, resulting in 
losses of $0.59 and $0.10 per share in those fiscal years, 
respectively. 


The Wood stock was issued to the Hoe estate in a private 
transaction exempt from the registration requirements of the 
Securities Act of 1933. Since there is no present intention to 
sell Hoe’s investment in Wood, we do not assign a value to 
the Wood shares on the basis of current market prices, 
which have been about $3 per share. But we would allow for 
greater weight to Wood's operating experience in 1975 and 
1976 and the market prices in those years, ranging between 
23/4 and 5 for 1975 and 3 and 53/4 in 1976. A value of $4.50 
per share is more appropriate for present purposes, or a 
total of $558,000 for Wood shares. 


B. Real Estate and Leased Equipment 


The debtor owns approximately five acres, three city blocks, 
in the Bronx, New York City, occupied by old factory 
buildings with approximately 300,000 square feet of floor 
space. Most of the property was vacated when the press 
division was sold, but some activities of the saw division 
have been conducted there. Hoe has purchased, for cash, a 
22,000 square foot building in Mount Vernon, New York, 
and is relocating its remaining Bronx operations to that site. 


A sale of the Bronx property for $600,000 scheduled for this 
spring failed. The Bronx property has been reappraised at a 
net value of about $550,000. The reappraisal includes cost 
of demolishing the existing buildings to enlarge the potential 
market. Such additional costs and carrying charges have 
been allowed for in computing the net value. 


In 1967 and 1968 the debtor purchased and leased to two 
sawmills various items of sawmill equipment and machinery. 
The original cost was $420,204. The leases provide for 
combined annual payments of $56,004. The leases expire 
in 1978 and 1979, and at their expiration the lessees have 
options to purchase the equipment for $51,708. 


From October 1, 1976, to the expiration dates of the leases, 
Hoe will receive lease payments totaling $98,495 and an 
additional $51,698 if the lessees exercise their purchase 
option. The trustees’ value of $125,000 is the approximate 
present value of those payments, discounted at 8%. 


C. Nonoperating Receivables 
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The Empresa El! Mercurio notes were offset by 100% 
reserve for uncollectibility in the balance sheet of Septem- 
ber 30, 1975 (Table |). They represent the balance of $1 
million owed on a pre-Chapter X sale of a printing press toa 
Chilean newspaper. Payments had been suspended by 
restrictions of the Chilean government, but were resumed in 
April 1974. A total of about $236,000 has been paid, 
$136,000 since January 1 of this year. 


The trustees now value the notes at $338,688, applying 
discount rates to the scheduled installments, including inter- 
est. The discount rates, which increase sharply for the later 
maturities,? reflect the risks of foreign exchange availability 
and other factors, and they seem reasonable. 


The sale of the printing press business to Wood included an 
agreement by Wood to pay royalties on press sales. On 
November 22, 1974, the royalty agreement was terminated 
for $350,000 payable in six semiannual installments, without 
interest. Installments totaling $240,000 have been paid. The 
$110,000 balance consists of $60,000 due January 1, 1977, 
and a final payment of $50,000 on July 1, 1977. We would 
value the balance of $110,000 at $100,000, since the notes 
bear no interest. 


The table below shows the trustees’ and our valuation of the 
nonoperating assets: 





Table X 
(000s omitted) 

Present value of Trustees’ Commission 
nonoperating assets: Valuation Valuation 
Bronx real estate—net of 

expenses $ 550 $ 550 
Leased equipment 125 125 
E! Mercurio notes 339 203 
Wood common shares 774 558 
Wood notes 170 100 

Total $1,958 $1,536 





We have previously discussed in detail our valuation of the 
Wood common stock. We indicate the El Mercurio notes at 
$203,000 to reflect later payments of $136,000, which we 
include in excess cash (Table XII). Our estimate of excess 
cash also includes $60,000 received from Wood and we 
value the balance of the $110,000 at $100,000. 


D. Tax Loss Carry-Forward (‘tax loss") and Tax Savings 


As of the fiscal year ended September 30, 1975, the debtor 
had available tax losses of approximately $15.3 million, of 
which $3,750,000 expires in fiscal 1976, and $11,550,000 in 
fiscal 1977. An additional tax loss of $25,935 was claimed in 
1975, representing realization in that year of over $2 million 
of losses on discontinued operations and overpayments by 
press customers which, by order of the court, were deter- 
mined to be refundable. The trustees expect to be able to 
er about $1,000,000 of the tax loss expiring in fiscal 


The trustees expect to gain in fiscal 1977, $7,212,732 of 
additional tax deductions through consummation of the plan 
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involving the allowance and payment of post-bankruptcy 
interest on the unsecured debt and the payment of final 
allowances. They are of the opinion that these new tax 
losses will not expire until 1982. An Internal Revenue 
Service ruling received by the trustees appears to support 
their opinion. 


Table XI presents the trustees estimates of future tax 
savings from these additional deductions. 








Table XI 
(000s omitted) 
Dis- 
Estimated counted 
Income Before Amount Pres- 
Reorganization of Tax Tax ent 
Expenses and Loss Sav- Value 
Fiscal Year Taxes Applied ings? at 8% 
1977 $1,657 $1,657 $ 782 $ 724 
1978 2,090 2,090° 990 848 
1979 1,805 1,805 853 677 
Balance of tax 
losses (1980) 1,686 783 554 
Investment Tax 
Credit (1980) eis 58 37 
Total $7,238 $3,466 $2,840 





@ Assumed income tax rate of 48% less $13,500 surtax 
credit. 
> Including $26,000 of tax loss from 1975. 


The trustees present value of the tax loss of $2,840,000 
should, however, be adjusted to reflect the reduction of 
$800,000 in post-bankruptcy interest to the unsecured cred- 
itors, the reasons for which we discuss below. The trustees 
have estimated $2 million for reorganization fees and re- 
lated expenses. For reasons we note later on, this should 
be reduced by $250,000. Adjusted for these two items, the 
present value of the tax loss is $2,470,000.6 


E. Excess Cash and Inventory 


The going concern valuation of a business based on earn- 
ing power assumes adequate working capital, which in- 
cludes an appropriate amount of cash. Working capital is an 
integral part of the going business and incident to its 
operations upon which revenues and income are depend- 
ent. Cash balances in excess of what is required for 
operating needs are additions to the valuation based on 
earnings. An excessive reserve of cash for working capital 
is unfair to stockholders if it deprives them of an equity or of 
an added value to their equity. Nor is it fair to creditors to 
the extent that excess cash can provide part payment of 
their claims in cash. 


During the pending proceeding, the debtor's saw business 
has generated substantial profits and cash flow, and addi- 
tional profits and cash flow are expected to be realized by 
October 1, 1976. The trustees have estimated that Hoe will 
have excess cash of $2,609,000 by that date, after antici- 
pated costs and expenses for plant and equipment, mainte- 
nance of the Bronx plant until its disposition, and $710,000 
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of cash for working capital. We consider the amount of cash 
ee : reserved for working capital to be excessive. 


A customary test of corporate liquidity is the ratio of cash 
and its equivalent and receivables to current liabilities (quick 
ratio). A quick ratio of 1:1 is generally considered an 
acceptable minimum, and a ratio of 1.6:1 should be ample 
in this case. 
ee 
To determine the required amount of cash we have com- 
pared the projected operations in fiscal 1977 with those of 
1974. In the latter year the saw division had net sales of 
about $9.9 million, as compared with projected net sales of 
about $10.1 million in 1977. It appears that payments of 
cost and expenses at the projected level of operation in 
1977 will average about $820,000 per month. A quick ratio 
« Of 1.6:1 would require cash and receivables of about $1.3 
million. Based on a comparison with 1974, projected receiv- 
ables in 1977 should average about $1.1 million. Accord- 
ingly, about $200,000 of working cash would be needed. 


€@ 


We are not unmindful of the practical advantages of a liberal 
cash position, especially for a company about to leave 
Chapter X. But we are not suggesting that cash for working 
capital should analytically be set at the threshold of ade- 
quacy, and the amount we propose is neither static nor a 
minimum. The trustees have projected a positive cash flow 
of about $150,000 per month in fiscal 1977, and it is in light 
of these projections that we consider $200,000 cash work- 
ing capital as adequate in the beginning of the year. 


a 
° Inventory generally is part of working capital. An accumula- 
tion of excess inventory normally is not the result of deliber- 
8 ate planning and can be a cause for regret in hindsight. But 
in the case of Hoe, the accumulation of excess inventory by 
the trustees was prompted by special circumstances and for 
particular purposes, and, in our judgment, should be consid- 
4®@ ered a source of added value. 
In the course of this proceeding, the accumulation of 
substantial amounts of cash permitted the trustees to build 
up inventories in excess of normal operating needs. The 
pending transfer of its bit and shank facility from the Bronx 
plant to a new location made it desirable to stockpile a large 
supply of these items to protect its operations from interrup- 
tion incident to the move. They have stockpiled, at a cost of 
$750,000 a year’s supply of bits and shanks. They also 
acquired a three to five-year supply of the specialty steel at 
a cost of about $400,000. 


it 


Historically, the saw division has experienced an annual 
inventory turnover ranging from 2.3 to 2.9 times,’ but as a 
result of the inventory buildup, which commenced in fiscal 
1974, inventory turnover was only 1.6 in the fiscal year 
1975. Based upon the historical turnover rate, the projected 
sales for fiscal 1977 would require an inventory at October 
1, 1976, of about $2,750,000, which the present inventory 
exceeds by about $1 million. The nature of this inventory is 
such that no significant element of obsolescence or deterio- 
& ration is involved. 


# 
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The extra inventory, of course, is not an asset which will be 
sold in bulk outside the regular course of business. It is 
intended to be used in connection with production and sales 
generated by the saw business, and in effect it constitutes 


prepaid production costs and expenses. in terms of cash 
flow, the excess inventory, already paid for, will relieve the 
reorganized company from corresponding cash expendi- 
tures in the future for new inventory. The approximately $1 
million of extra inventory will thus be turned into free cash 
that will not be returned into the cycle of inventory and 
production, and as such is entitled to full recognition as 
excess working capital. 


Table XIil below shows our adjustments and additions to 
excess cash, and excess inventory: 











Table Xi 
(000s omitted) 

Trustees’ estimate of excess cash $2,609 
Adjustment to trustees’ estimate 510 
3,119 

Additional cash items 
Additional income current year 146 
Wood note payment 60 
El Mercurio note payments 136 
Other receivable payments 14 
Total excess cash $3,475 
Excess inventory 1,000 
Total $4,475 


Additional income of $146,000 represents the probable 
increase in actual income in fiscal 1976 above what the 
trustees projected earlier. The Wood and El Mercurio notes 
and the other receivables have been paid to the trustees 
since January 1, 1976. 


Vil. TOTAL VALUATION 


The table below recapitulates the values discussed above 
and compares the trustees’ and our valuation. 














Table Xill 
(000s omitted) 
Commis- 
Trustees’ sion 
Valuation Valuation 
Going-concern value of saw division $ 9,688 $10,800 
Excess cash (Table XIl) 2,609 3,475 
Excess inventory (Table Xil) _— 1,000 
Present value of nonoperating 
assets (Table X) 1,958 1,536 
Value of net operating loss carry- 
Total $17,095 $19,281 
Less: Estimated balance of 
administrative costs (2,000) (1,750) 
Total available to all creditors and 
Class A stockholders $15,095 $17,531 
Less: Claims payable in cash (851) (851) 
Total for unsecured creditors and 
Class A stockholders $14,244 $16,680 
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The trustees reduced the total valuation by $2 million to 
reflect their estimate of the amount of allowances by the 
court for services rendered in this proceeding, in addition to 
the approximately $1.7 million already paid as interim allow- 
ances. As the allowances will be made by the court after a 
hearing, it is premature to express an opinion now as to 
what will be allowed in final allowances. 


An estimate of the additional allowances to be paid is 
nevertheless a necessary and significant element in deter- 
mining both value and feasibility. The record does not fully 
support the trustees’ $2 million reserve. Subsequent to the 
trustees’ valuation their counsel prepared an estimate which 
totaled about $1,750,000. The Hoe estate, including the 
interim allowances already paid, would aggregate about $21 
million. A reserve of $2 million assumes a total allowance of 
about $3.7 million, or 17.6% of the value of the estate, 
which prima facie appears too high. We adopt at this time 
the estimate of $1,750,000 as additional allowances for 
purposes of this report. 


Vill. FAIRNESS, FEASIBILITY AND OTHER MATTERS 


Sections 174 and 221(2) of Chapter X require that to be 
approved and confirmed a plan must be “fair and equitable 
and feasible.” Fairness requires “... that each security 
holder in the order of his priority receives from that which is 
available for the satisfaction of his claim the equitable 
equivalent of the rights surrendered.”® Participation for 
stockholders is permitted only if there is a surplus over the 
value required to provide for creditors.9 In a case such as 
Hoe, whose Class A stock has a liquidation preference over 
its common stock, such preference must be given full 


recognition, to the exclusion, if necessary, of the common 
stock. 1° 


Fairness does not mean that creditors must be paid in cash. 
Payment in cash is the exception rather than the rule. 
Payment can be and usually is made in securities, and 
those securities may be 


. Of the same grade as are received by junior 
_ interests. Requirements of feasibility ... frequently 
necessitate it in the interest of simpler and more 
conservative capital structures. And standards of fair- 
ness permit it. .. . [But] while creditors may be given 
inferior grades of securities, their ‘superior rights’ must 
be recognized. Clearly, those prior rights are not 
recognized, in cases where stockholders are partici- 
Pating in the plan, if creditors are given only a face 
amount of inferior securities equal to the face amount 
of their claims. They must receive, in addition, com- 
pensation for the senior rights which they are to 
surrender. If they receive less than that full compen- 
Satory treatment, some of their property rights will be 
appropriated for the benefit of stockholders without 
compensation. This is not permissible." 


The obligations to be satisfied (less $8,000 already paid), 


exclusive of final allowances, are summarized in Table XIV. 


The plan does not award any participation to Hoe’s present 
common stockholders. They are junior to creditors and 
Class A stockholders, whose claims and interests substan- 
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Table XIV 
(000s omitted) 














Interest 
To 
Claim | 10-1-76 Total 
Pre-Chapter X claims: 
Debts granted 
administrative status a ia Ss fs TAO 
Priority claims 390 223 613 
Total 530 223 753 
Unsecured debts 8,719 4,190 12,909? 
Liabilities (Creditors) 9,249 4,413 13,662 
436,604 shares of Class A 
stock” 8,448 3,493 11,941> 
Total $17,697 $7,906 $25,603 





* Noninterest bearing. 

4 Includes $732,627 claim, (principal plus interest), disallow- 
ance of which has been recommended by the bankruptcy 
judge. Its status is pending before the district judge. 

> At involuntary liquidation preference of $15 per share plus 
accrued dividends. 


tially exceed the value of the estate. The provisions for cash 
payment of senior or prior claims need no discussion. The 
principal question of fairness turns upon the distribution to 
unsecured creditors and the Class A stockholders. We will 
first consider two preliminary questions. 


A. Post-Bankruptcy Interest 


Since Hoe is solvent, creditors are entitled to the interest 
accrued during the reorganization.'2 The absolute priority 
rule requires the allowance of interest to creditors of solvent 
estates prior to any participation by junior interests, such as 
the Class A stockholders.'? It is the rate at which interest 
should be allowed that is at issue in this proceeding. 


The trustees calculated interest at rates varying from 71/2% 
to 8'/2% prescribed by the banking board from time to time 
during this proceeding pursuant to Section 5-501 of the 
General Obligations Law of New York. This statute states 
that: 


“The rate of interest as computed pursuant to this title 
upon the loan or forbearance of any money, goods or 
things ... shall be at the rate prescribed by the 
banking board. .. .” 


Those who object to the trustees’ approach rely on Section 
5004 of the New York Civil Practice Law and Rules which 
provides: “Interest shall be at the rate of 6% per annum 
except where otherwise provided by statute,” and, on Sec- 
tion 3-118(d) of the Uniform Commercial Code, in effect in 
New York, which states that the judgment rate of interest 
shall apply unless otherwise specified. 


Chapter X, like the Bankruptcy Act generally, is a substitute 
for the process of debt collection by judgment and execu- 
tion. When a Chapter X petition is filed, all civil remedies for 
collection are enjoined, and creditors are required to file 
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proofs of claim for allowance in the Chapter X proceeding. 
The allowance of the claim is equivalent to the entry of a 
judgment under State law, except that a debt bearing a 
contractual rate of interest is not transmuted thereby into a 
judgment debt.'* But in a case, such as here, when debt 
obligations do not stipulate interest rates, the applicable 
statutory judgment rate is the pertinent guide. 


The judgment and legal rates were the same in New York 
until September 1, 1972, when Section 5004 of the Civil 
Practice Law and Rules was amended to provide for 6% 
interest as the judgment rate. The difference between the 
trustees’ computation and the 6% judgment rate subsequent 
to that date is approximately $800,000. Under the trustees’ 
computation, each unsecured claim would be about 157% 
of principal amount on October 1, 1976. As revised to the 
applicable judgment rate, each unsecured claim will equal 
about 148% thereof.'5 


The trustees’ computation of interest on tax claims also 
requires adjustment. Tax obligations normally carry statu- 
tory interest rates of their own, so the legal rate is irrele- 
vant.'® The specific statutory rate thus controls except to the 
extent that it involves a penalty, which is disallowable under 
Section 57j of the Bankruptcy Act. However, the amount 
involved is small. The largest item is the tax liability to the 
United States, and it involves an average rate a little less 
than that used by the trustees. No adjustment is needed of 
the interest on taxes for purposes of this report. 


B. Status of Pension Claims 


Among the unsecured debts are $450,151 of employee 
health and welfare obligations, of which $208,590 repre- 
sents unpaid contributions to four pension funds, the bal- 
ance representing insurance premiums on group life and 
health plans. The principal pension obligation is $155,442 
owed to District 15 International Association of Machinists 
Pension Fund (‘‘Fund”’), representing unpaid employer con- 
tributions to the Fund for the three months preceding the 
filing of the petition. The Fund seeks to have its claim 
treated as severable into individual claims for purposes of 
payment. It asserts that the provision in the plan for cash 
payment of claims of less than $500 should be applied to 
the aliquot share of each employee. The trustees disagree, 
and extensive briefs have been filed by the parties. There is 
no dispute regarding the amount of Hoe’s obligation to the 
Fund. 


The fund to which employers contribute under collective 
bargaining agreements was created January 1, 1958, for 
the benefit of members of the Union. It provides retirement 
benefits to eligible employees, and is not limited to employ- 
ees of Hoe. Employer contributions are not vested in or 
segregated for individual employees when made. Account is 
kept of the amount contributed for each individual and the 
benefits ultimately received by employees are affected by 
the period of covered employment and dependent on the 
receipt and investment of such contributions by the Fund. 
The Union notes that failure of Hoe’s press division led to 
the retirement of many of its senior employees at an 
unanticipated additional burden on the Fund. They also 
point to the cooperation of the employees in the substantial 
efforts required in this proceeding to close down the press 
division without unnecessary waste or loss. 


It is not contended that individual employees had a sufficient 
interest in these contributions to meet the requirements for a 
wage claim priority under Section 64(a) of the Act. See, /n 
re Brassel, 135 F. Supp. 827 (N.D. N.Y., 1955); In the 
Matter of Sleep Products, Inc., 141 F. Supp. 463 (S.D. 
N.Y., 1956); Joint Industry Board v. U.S., 391 U.S. 224 
(1968). For analogous reasons,'? we would not consider the 
Fund as asserting a class claim on behalf of employees. 


There is no statutory priority for small claims as such. The 
special treatment for small claims is a well-founded and 
long-established practice. It is based on considerations of 
administrative convenience and economy. The issuance of 
securities in small amounts involves a disproportionate 
initial cost, and it burdens the reorganized company with the 
continued cost of servicing an unnecessarily large number 
of security holders. The small claimant must manage or 
dispose of an investment whose small size creates dispro- 
portionate costs to him. 


In this case the small claims to be paid in cash will amount 
to a total of less than $100,000. There is no justification for 
including as a small claim the Fund's bulk claim. !ts pay- 
ment in cash would be a preference to a single large 
creditor over Hoe’s many other substantial creditors. The 
plan should be clarified to eliminate any possible ambiguity 
regarding the status of the Fund's claim. 


C. Distribution to Creditors and Class A Stockholders and 
Proposed Amendments 


Under the trustees’ plan, Hoe as reorganized will have only 
common stock outstanding, which will be distributed among 
creditors and Class A stockholders, as specified in the plan. 
Their valuation of $14.2 million after the reserve for addi- 
tional allowances and payment of priority claims leaves an 
equity of $633,000 for the Class A stockholders. In light of 
our valuation of $16.7 million and adjusted liabilities of $12.9 
million, the value of the equity to Class A stockholders is 
much greater. 


The trustees’ plan should be amended to reflect the recom- 
mended valuation. It should further be amended to provide 
distribution to unsecured creditors of cash and notes equal 
to about 25% of $8,719,000, the principal amount of their 
claims, or $2,180,000 in cash and notes. There will be 
available, as noted previously, substantial amounts of ex- 
cess cash, whose retention is not required to assure ade- 
quate working capital and feasibility. It is neither appropriate 
nor fair to withhold such excess funds from creditors, 
particularly in the case of unsecured creditors of Hoe who, 
as customers and suppliers of Hoe, at no time had an 
investment position in Hoe. Nor would feasibility in any way 
be affected by the amount of notes we are recommending. 
Specifically, we recommend a cash distribution to unse- 
cured creditors of $872,000, or 10% of the principal amount 
of claims. The remaining 15% will be in the form of notes in 
principal amount of about $1.3 million payable in five 
minimum installments of $260,000 each and bearing 8% 
interest per annum, subject to prepayment as indicated in 
our discussion of feasibility. 


The distribution of the new shares of reorganized Hoe 
between the unsecured creditors for the balance of their 
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claims and Class A stockholders at October 1, 1976, is 
indicated as follows: 














Table XV 
New Shares 
Value at 
$5.387 
per 
Claims share 
(000s (000s 
omitted) Number Percent omitted) 
Unsecured claims: 
Principal $ 8,719 | 
Interest 4,190 
$12,909 
Total 
Cash and notes (2,180) 
Balance $10,729 2,145,800 79.7% $11,560 
Class A stockholders: 
436,604 shares 11,941 545,755 20.3% 2,940 








Total $22,670 2,691,555 100.0% $14,500 
Cash and notes 

distributed 2,180 
Total value 


$16,680 





For the balance of their claims of principal and interest, 
totaling $10.7 million, creditors are allotted 2,145,800 
shares, or 79.7% of the total to be outstanding, having a 
reorganization value of $11,560,000. The proposed distribu- 
tion to them is at the rate of one share for each $5 of claims. 
The value of the shares thus allocated to them includes a 
premium or step-up of 7.7% of their claims. The Class A 
stockholders of Hoe, junior in rank to creditors, would 
receive 1'/4 new shares for each of their Class A shares. 
Their shares in the reorganized company would have an 
aggregate value of $2,940,000. Their liquidation preference 
plus dividend arrearages total $11,941,000. 


The foregoing distribution to creditors includes Continental's 
claim of $466,000 plus interest, or a total of $690,000. If its 
claim is disallowed, the distribution of cash will be reduced 
by about $46,000 and notes by about $70,000. There will 
also be a reduction in the new shares for the balance of 
Continental's claim for principal and interest. If the distribu- 
tion to the other creditors and Class A stockholders is not 
adjusted, the premium or step-up to creditors would rise to 
13.4% which we regard as too much. It is therefore recom- 
mended that, if Continental's claim is disallowed, the distri- 
bution to Class A stockholders be increased to 1'/2 new 


shares for each Class A share, as shown in Table XVI. 


The step-up is intended as fair compensation to creditors of 
Hoe for surrendering their senior position as creditors and 
for assuming the status of stockholders in the reorganized 
company along with the present Class A stockholders of 
Hoe. The step-up would amount to 7.7% and would in- 
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Table XVI 
New Shares 
Value at ‘ 
Claims $5.442 
(000s (000s 
omitted) Number Percent omitted) 
Unsecured Claims: 
Principal $ 8,253 
Interest 3,966 
Total $12,219 
Cash and notes (2,064) 
Balance $10,155 2,031.0 75.6% $11,052 
Class A 
Stockholders: 
436,604 shares 11,941 654.9 244% 3,564 
Total $22,096 2,685.9 100.0% $14,616 
Cash and notes 2,064 
Total value 


$16,680 


crease to 8.8% if the Continental claim is disallowed. A 
premium within that range would appear to be adequate 
compensation for creditors. In this connection, we note that 
under the plan, amended as we recommend, long-term debt 
of the reorganized company would be only 11.8% of total 
capitalization and that the common stock would be 88.2%. 
These percentages are less than debt-equity ratios in most 
Chapter X cases generally. 


In light of the current and deferred cash payments to 
creditors which we recommend, there is no need for the 
warrant feature of the trustees’ plan to obtain cash for 
payment to creditors. When the plan is consummated and 
the new shares are issued, the creditors and stockholders 
will be free to sell or buy new shares on the open market as 
they wish. 


D. Feasibility 


Feasibility requires among other things that cash be availa- 
ble to carry out the plan, that the reorganized company has 
adequate working capital and that it be in a position to meet 
its obligations.'8 In this case, Hoe will emerge from Chapter 
X with normal current liabilities incident to its business and, 
as noted, a simple and conservative capital structure. It will 
have adequate working capital and sufficient cash to meet 
the payments under the plan amended in accordance with 
our recommendations, as shown in Table XVII, 


Table XVII 
(000s omitted) 
Adjusted excess cash at October 1, 1976 
Payments required by plan: 
Priority & administration claims $753 
Claims under $500 98 
Recommended cash distributions 872 


$3,475 


1,723 





Balance remaining 


$1,752 
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At October 1, 1976, the assumed consummation date, the 
computed cash balance would approximately equal the 
cash allowances sought. But no allowances will be paid for 
some months. In the meantime, Hoe will accumulate addi- 
tional cash at the estimated rate of $150,000 a month as 
projected by the trustees. 


There is no need for extended discussion regarding the 
Hoe's ability to service the $1.3 of new notes by cash and 
income generated by its operations. At October 1, 1976, 
Hoe will have nonoperating assets with an estimated reaili- 
zation of about $1.2 million as follows: 





Table XVIII 
(000s omitted) 
Future 
Realization* 
Wood notes $ 110 
Chilean notes 388 
Sawmill leases 150 
Bronx plant 550 
$1,198 


* Full value rather than discounted values are used in 
projecting cash availability. 


The $1.3 million of new notes should provide that, to the 
extent collections in any fiscal year on the assets listed in 
Table XVIII exceed the minimum annual principal payment 
on such notes, the excess shall be applied to the prepay- 
ment of the notes, in reverse order of maturity. 


E. Other Matters 


The plan provides that an initial board of directors shall be 
appointed by the court and serve until successors are 
elected and qualified. It does not specify when the first 
meeting of the new shareholders for the elections of direc- 
tors will be held. It should be amended to require that such 
a meeting be held within 12 months after the effective date 
of the plan, as defined below. 


Section 216(11) of Chapter X requires that the plan shall 
include equitable provisions with respect to the election of 
directors, and under Section 216(12) the charter of the 
reorganized company must provide “for the fair and equita- 
ble distribution” of voting power among the security holders. 
The plan should therefore be amended to provide for 
cumulative voting and for pre-emptive rights. In a company 
of this size, pre-emptive rights will preclude a private sale, 
which may be used to the disadvantage of new public 
shareholders. Such rights need not extend to a public 
offering, since present stockholders can purchase the of- 
fered stock if they wish. Another proper exception is for a 
merger or consolidation, for which state laws generally 
require shareholder approval. 


F. Effective Date 


All computations in this report relate to October 1, 1976, the 
beginning of Hoe’s next fiscal year. The plan will not be 
consummated on that date but there appears to be no 
reason to anticipate any extended delays. To avoid the 


need for recomputing interest and related adjustments, it is 
recommended that the plan be amended to specify October 
1, 1976, as the effective date of the plan. Henceforth, 
interest on claims shail cease to accrue, and interest on the 
new notes shall commence on he effective date whether or 
not distribution then occurs. 


Prior to the inception of this reorganization proceeding, Hoe 
was subject to the registration and reporting requirements of 
Section 12(g) of the Securities Exchange Act of 1934 (15 
U.S.C. 781(g)), and it will continue to be subject to these 
provisions after reorganization. We recommend that, as 
soon as practicable after confirmation, appropriate pro 
forma financial statements of the reorganized company be 
submitted to our Division of Corporation Finance for exami- 
nation and review. 


IX. CONCLUSION 
The trustees’ plan is not fair and equitable, for the reasons 
stated above, but would be fair and equitable if amended as 
indicated. The trustees’ plan is feasible, and its feasibility 
would not be affected if amended as recommended. 
By the Commission. 


George A. Fitzsimmons 
Secretary 





‘It continued to use the completed contract method for tax 
purposes. 


2 Consolidated Rock Products, et al. v. DuBois, 312 U.S. 
510, 526 (1941). 


3 The installment payments are discounted at the following 
rates: 10%-1977; 20%-1978, 1979; 25%-1980, 1981; 40%- 
1982; 50%-1983. 


4 The current year deduction is expected to produce a tax 
saving of about $468,000, which appears in the trustees’ 
cash forecast for October 1, 1976. It is, therefore, not 
included in the present value for future potential tax savings. 


5 As a result of this new tax loss, the prior tax loss of 
$11,550,000 will be unusable. 


5 Because of the possible early retirement of the limited 
amount of proposed new notes, discussed, infra, there is no 
need to calculate the tax consequences of the interest on 
such notes. 


7 Computed on the basis of average beginning and ending 
inventories for each of the fiscal years ended September 30, 
1970, to 1974, divided into cost of sales for each of the 
fiscal years. 


8 Group of Institutional Investors v. Chicago M. St. P. & 
Pac. R. Co., 318 U.S. 523, 565 (1943). 


2 Case v. Los Angeles Lumber Products Co., supra, at 115- 


132: Consolidated Rock Products Co. v. DuBois, 312 U.S. 
510, 527 (1941). 
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10 Central States Electric Corp. v. Austrian, 183 F.2d 879 
(C.A. 4, 1950), cert. den. 340 U.S. 917. 


11 Consolidated Rock Products Co. v. DuBois, 312 U.S. 
510, 528-529 (1941). The court went on to observe (pp. 
529-530) that ‘practical adjustments rather than a rigid 
formula, are necessary. The method of effecting full com- 
pensation for senior claimants will vary from case to case. 
As indicated in the Boyd case, 228 U.S. at p. 508, the 
creditors are entitled to have the full value of the property, 
whether ‘present or prospective, for dividends or only for 
purposes of control,’ first appropriated to payment of their 
claims. But whether in case of a solvent company the 
creditors should be made whole for the change in or loss of 
their seniority by an increased participation in assets, in 
earnings or in control, or in any combination thereof, will be 
dependent on the facts and requirements of each case. So 
long as the new securities offered are of a value equal to 
the creditors’ claims, the appropriateness of the formula 
employed rests on the informed discretion of the court.” 
(Footnotes omitted.) 


12 Consolidated Rock Products Co. v. DuBois, 312 U.S. 
510, 527-528 (1941) 


13 Ruskin v. Griffiths, 269 F.2d 827, 830-832 (2nd Cir., 
1959). 


14 In re Realty Associates Securities Corp., 163 F.2d 387, 
390-391 (2nd Cir., 1947), cert. den. 332 U.S. 836 (1942). 
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1S In re Imperial ‘400’ National, Inc., Corporate Reorganiza- 
tion Release No. 313 (August 29, 1973), our supplementary 
advisory report in that case, indicated (p. 6) that the “legal” 
rate was applicable. Judge Whipple noted that the reference 
to the legal rate “could, in New Jersey, mean the rate of 
interest allowable on judgments ... just as easily as the 
maximum permissible mortgage rate. ...” In re Imperial 
‘400’ National Inc., 374 F. Supp. 949, 954, fn. 9 (D. NJ. 
1974). The alternative, that is the judgment rate, was not 
suggested in the record in that proceeding. 


16 U.S. v. Childs, 266 U.S. 304 (1924). 


17 Section 64(a) itself does not apply in Chapter X, since it is 
specifically excluded from that chapter by Section 102 
thereof. But courts usually follow the tests of that Section 
and recognize priority status for wage claims in reorganiza- 
tion. In this case, all wages were paid, except for about 
$800 of uncollected wages, which are given such priority 
under the plan. 


18 One court has formulated that test, as follows: “A plan is 
feasible if it does not provide for an excessive capital 
structure, if it gives the new company a reasonable prospect 
for survival, and if the net earnings which the new company 
may reasonably anticipate over the indefinite future will be 
sufficient to meet the interest and dividend requirements of 
the new securities to be issued.” /n re Philadelphia & 
Western Railway Co., 51 F. Supp. 129 (E.D. Pa., 1943). 
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